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BBEJIEHUE

AnBoKaTypa, SBISSCh MHCTUTYTOM TpaXIaHCKOTO
o0lllecTBa M 3aHMMas 1LIEHTpPaJlbHOE MECTO B CHUCTEME
OKa3aHUsl KBAJIM(MUIMPOBAHHOW IOPUANYECKON TIO-
MoOIIM, IpMU3BaHa obecrneyuBaTh peaju3aluio QyHaa-
MEHTAJIbHbIX HEOTUYKIaeMbIX KOHCTUTYLIMOHHBIX 1I€H-
HOCTE M TIPUHIIMIIOB, CPeAy KOTOPbIX BBICIIEE 3HA-
YeHHUE MMEIOT COOJIoAeHME M 3alluTa IpaB U CBOOOM
yenoBeka M rpaxpgaHmHa (ct. 2 Koncturynum Poc-
cuiickoit @enepauiuyn) M BHITEKaWIlee M3 HUX IPaBoO
KaXkJ0ro Ha moJjiydeHue KBaJu(uUUUPOBAHHON OPUAU-
yeckod momomu (ct. 48 KoHctutyuuu Poccuiickoit
denepauun).

TpeOoBaHUs MOBBIIIEHHOTO YPOBHS 3alllMTHI MpPaB,
CBOOOI M MHTEPECOB JOBEpUTENIC, a Takxke obecriede-
HUS MX JOCTyHa K MpaBOCYAWIO, Hapsiay ¢ IyOJUYHO-
MPaBOBOM TPUPOAON MHCTUTYTA aABOKATYpPhl, MPEHIIO-
JlaraloT HaxOoXIEHUEe Pa3yMHOro COYETaHMsS IyOJMYHBIX
W YACTHBIX MHTEPECOB, (OpMHUPYIOLIET0 MX OanaHC 0e3
MPUHECEHNSI OJHOI0 3HAYMMOIO MHTEpeca B KEpPTBY
npyromy. [l pelieHus 3TOM 3agayvM HEOOXOOUMO CO3-
JaHWE JEUCTBEHHBIX MPAaBOBBIX MEXAaHU3MOB PEryJIMpPO-
BaHMSI aJIBOKATCKOW AESITEIbHOCTU B OOLIEM U IIPaBOBOM
periaMeHTaluu Topsaka odopMIeHUs IMPaBOOTHOIIIE-
HUI, BO3HUKAIOIIMX MEXAY aJBOKATOM (3allUTHUKOM)
U ero J0oBepuTesieM, B YACTHOCTHU.

B cootBerctBUM ¢ moamn. 1 m. 1 cr. 7 @enepalib-
Horo 3akoHa oT 31 mas 2002 r. Ne 63-®3 «O6 an-
BOKATCKOW NeITeIbHOCTM U aaBokaType B Poccuii-
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ckoii Demepauun» (magee —3akKoH 00 aJaBOKATCKOM
nesaTebHOCTH) U 1. 1 cT. 8 Kogekca npodeccrnoHanb-
HOW 3TUKMU aaBokara (manee — KIIDA), gpasiomierocs
COCTaBHOM 4YacThlO 3aKOHOAATEIbCTBA 00 aJIBOKATCKOM
IesITeJIbHOCTU M aJBOKaType, aJIBOKaT 00si3aH YECTHO,
pa3yMHO, 10OpOCOBECTHO, KBAaJIU(MUIIMPOBAHHO, MPUH-
LIAMUAJIbHO M CBOEBPEMEHHO MCIOJHSITH CBOU IIPO-
(beccuoHanbHble 00s13aHHOCTU. Hannexamiee wucmo-
HEHHME aJBOKaTOM OO0sI3aHHOCTEN TMeped JOBEPUTEIIEM
MnpearojaraeT He TOJbKO OKa3aHWe KBaJu(UIIMPOBAH-
HOM MOpUIMYECKOW MOoMOIIM, HO U OMOpMJIEHUE [0-
TOBOPHBIX TNPaBOOTHOILIEHUN B CTPOTOM COOTBETCTBUU
C 3aKOHOM, 4YTO, B CBOIO OYepelb, MO3BOJSIET aaBO-
KaTy pacCUMThIBaTb Ha JOBEPUE CO CTOPOHBI JHUIIA,
oOpaTUBIIErocss K HeMy 3a KBaIU(pUIUPOBAHHOU
opunnueckoit momomipio!. IIpy 3TOM B COOTBETCTBUM
c m. 2 ct. 7 3aKkoHa 00 aIBOKAaTCKOM NEsITeJIbHOCTH,
«3a HeucnoaHeHue Aubo HeHaoedcaujee UCNOAHEHUEe CBO0-
ux npogheccuoHanvHbvlX 00513aHHOCMeEN ade8oKam Hecém
0meemcmeeHHoOCmb, npedycmompennyo Hacmoswum PDe-
depanvHblM 3aKOHOM». YMECTHO CKa3aTh, UTO B cCllyyae
COBEpUIEHUSI aAMMHUCTPATUBHOIO IIpaBOHApyLIEHUS
00 TIPECTYITHBIX JIEMCTBUI aaBOKAT MOXKET ObITh
MOABEPTHYT AaAMUHUCTPATUBHOMY WJIM YIOJOBHOMY
HaKa3aHUIO.

B uensx obecnedyeHuss eaMHOOOpPa3HOTO IPUMEHE-
HUSI HOPM 3aKOHOJATeJbCTBA 00 aaBOKATCKOM OesITeNb-
HOCTM M aJBOKaType M YYMThIBAasI BaXXHYIO DPOJb, OT-
BOAMMYIO aJBOKAaType B COBPEMEHHOM TIpaXIaHCKOM
o0llleCcTBe; B paBHOW Mepe OCO3HaBasi OCOObIM CTaTyC
aJlBOKATOB, KOTOPBIM MPEAOCTaBIsIET UM KJIIOUEBOE I10-

' Cwm.: O630p AMCHMTUTMHAPHON MPaKTUKW ABOKATCKOM MajaThl
ropona MockBel // BecTHUK AIBOKATCKOI ImajaThl Topoga MOCKBBHI.

2011. Bemmyck Ne 7, 8, 9 (93, 94, 95). C. 17.
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JIO)XeHME B CUCTEME OTIpaBJICHUS MpaBOCyIUsl, B Kaye-
CTBE CBSI3YIOLIETO 3BEHA MEXIy OOIIECTBOM U CYIOM;
MCXOAs M3 TOro, YTO JIMLIO, 3aKJIIOUMBIIEE C aJBOKATOM
corialleHue, paBHO KakK U JIMIO, KOTOPOMY aJBOKATOM
OKa3blBaeTCsl lopuaMyeckasi IIOMOIIb Ha OCHOBaHMUU
corjaiieHust 00 OKa3aHUU IOPUANYECKOM TMMOMOIIM, 3a-
KJIIOUEHHOTO MHBIM JIULIOM, B TMOJABJISIONIEM OOJBIINH-
CTBE CJyyae He sBJsieTCs MpodeCCUOHATbHBIM YYaCTHM -
KOM CyIOMNpPOM3BOACTBA U HE 00JagaeT IOpUANYECKUMU
3HAHUSIMU, OpraHaMu aJBOKATCKOIO CaMOYIpaBIeHUS
pa3pabaTbIBAlOTCSl CTAaHAAPTBHI M JAIOTCS Pa3bsiICHEHUS,
a B UMX JTUCLUIJIMHAPHON MpPaKTHKE — BbIpabaThIBAIOTCS
JOCTAaTOYHO YCTOMYMBBLIE TO3MLUU (MTOAXOIbI) MO BO-
mpocaMm, CBSI3aHHBIM C 3akJiloueHueM, odopMIIeHUEM
M PACTOPKEHMEM COIJIALIEHUS Ha 3allUTy IO YTrOJIOB-
HOMY JieJly.

B yactHoctn, B O030pe IMCHUIIMHAPHOM IIPAKTH-
KM AnBokaTtckoil majaTtel ropoga Mocksbl 3a 2019 ron
yKazaHo: «Mmenno adeokam Kak npogheccuoHanvHblii
YYACMHUK NPABOOMHOUIEHULL, CBA3AHHbIX C 3AKAIOUEeHUeM
U pacmopoicernuem coerauieHus 06 0OKa3anuu puouUUecKoll
nomowju, 0053aH NPUHAMb Mepbl K mMomy, 4mobbvl éce npo-
yedypol, OMHOCAWUEC K NPOYeccy 3aKAHUeHUs U pacmop-
JCeHUs coenauieHue 00 O0KAa3amuu HpUOUYeCKolu NoMouuU
coomeemcmeogany mpebo8aHUusM OelCm8yueco 3aKOHO-
damenbcmea u He HApyWalu npasa U OxXpaHsemole 3aKOHOM
uHmepecwl dogepumens»".

BaxHo oTMeTUTb, YTO MpPHU OCYILIECTBIEHUHU Tpodec-
CHUOHAJIBHOM NEATEJIBHOCTUA aIBOKATHI 00S3aHbI HEYKOC-
HUTEJIbHO CJIENOBaTh MOJOXEHUSIM 3aKOHOJATEJIbCTBA
Poccuiickoit Denepanny, BKIOYasg 3aKOH 00 aJgBOKAT-

' Cwm., nanpumep, O630p AUCIUTUIMHAPHON TIPAKTUKKA AJIBOKAT-
CKoi1 manatel ropoja MockBbl // BecTHUK ABOKATCKOI TTaJIaThl TOPO-
na Mockssl 2019. Ne 4 (147). C. 118.



ckoit pesitenbHOCcTH M KIIDA, comepxkaiiero oosi3aTelb-
Hble U1 KaXAOro ajaBoKaTa IpaBujia MOBEACHUSI, OC-
HOBaHHbIE HAa HPABCTBEHHBIX KPUTEPUSIX U TPATUILIUSIX
aIBOKATypbl, MEXKIYHApPOMHBIX CTaHAApTaX M IIpaBUJIaX
aIBOKATCKOM Tipodeccum, a TakKxXKe IpeaycMaTpuBalo-
IIEr0 OCHOBAaHHUSI M TIOPSIIOK IIPUBJICYEHUS aaBOKa-
Ta K orBercTBeHHOCTU. I[Ipeamucanus KIIDA paBHBIM
oOpa3oM o00s13aTeJIbHbl KaK MJisi aJBOKATOB, TaK M IJisl
BCEX YYAaCTHMKOB IUCUMIUIMHAPHOTO IIPOM3BOACTBA,
BKJIIOYasl 3asiBUTeJIell 3kajiod, TpeacTaBiIeHUd M oOpa-
meHuii. B uyactHocTu, nojoxeHus KIIDA sasistiorcs
00s13aTeIbHBIMU M JUIA Cyla—KakK B BbIIIEyKa3aHHBIX
clydyassX, TaK W TIpM PacCMOTPEHUM XKajaoObl aJBOKa-
Ta Ha pemreHue CoBeTa agBOKATCKOM MajiaThl CyObeKTa
Poccuiickoit ®enepanyii O IPUBJICYEHUU €r0 K JVC-
LUTJIMHAPHOM OTBETCTBEHHOCTH, a TaKXKe B HEKOTOPBIX
IPYTUX CIIyYasix.

HecMoTpss Ha mocTaToOyHO MHOAPOOHYIO periaMeH-
TallMI0 B3aMMOCBSI3aHHBIX MOJIOKEHUI 3aKoHa 00 ai-
BokaTckoii nestenabHocTM u KIIDA B yacTtu 3akiio-
yeHUsI, O(OpMJIEHUS U PacTOPKEHUS COTJalICHUS
00 OCYIIECTBJICHUM 3alllUThl MO YTOJOBHOMY eIy,
BKJIIOUAsl MCHOJIHEHUE (PUHAHCOBBIX U (MJIM) MHBIX
JOTOBOPHBIX 00$13aT€JIbCTB MEXAY CTOPOHAMMU CO-
rIalleHnus, pacnpoCTPaHEHHOCTh JIUCIMUIIJIMHAPHBIX
MpeTeH3Uil B YKa3aHHOW 4YaCTU CBUIETEIbCTBYET Kak
O CJIOXHOCTU Ha3BaHHBIX BOMPOCOB, TaK U 00 MX aK-
TyaJIbHOCTHU.

B mnensix obecrneyeHUs1 TpaBUJILHOTO M €IMHOO-
Opa3HOro Moaxojaa K paspelleHUI0 HauboJjiee CIIOPHBIX
(rmyOMHHBIX) BOIIPOCOB, CBSI3aHHBLIX C HaJJeXalluM
odopMJICHUEM TIOPYUYEHMSI Ha 3alllUTy MO YTrOJOBHOMY
JeJy, COIEMCTBUSI aaBOKaTaM B peajln3allMid BBICOKUX
CTAaHAAPTOB OKa3aHUS KBaJM(UIMPOBAHHON OPUIN-
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YeCKOM ITOMOIIM, HEHOIyIIeHUs TMPUYMHEHMST Bpeaa
WHTEpecaM JOBEepUTEJeid U aBTOPUTETY aAaBOKaTyphl
U ¢ 1ueablo 3P@GeKTUBHON caMO3allUThl aABOKAaTOB OT
BO3MOXHBIX IMCIUTUIMHAPHBIX OOBUHEHUWI Tpeiara-
I0TCSI CJeAyIOlMe pa3bsiICHEHUSI, COSAUHSIOIINE MO0~
KEHUSI TeOpUU U MPaKTUKU (cyaeOHON M MUCLUTLIIM-
HapHOI).



T'nasa 1

COITAHIEHME Ob OCYHIECTBJIEHUN
SAHIUTHI 110 YITOJOBHOMY JAEY

§ 1.1. IIpaBoBas npupoaa corjameHus

Hopmbr I'paxxnmanckoro komekca Poccwmiickoit @e-
nepamu (manee — 'K P®) ycraHaBnuBaioT o0IIue IIO-
JIOKEHHUSI O JIOTOBOpe, a Takke IMpaBuWia, MPUMEHSEeMbIe
K pa3IWYHbIM JOroBOpaM, B YMCJIE KOTOPBIX: JAOTOBOP
BO3ME3IHOTO OKa3aHMsI YCIAyr, ToApsiga, IOpYyYeHUs;
JIOTOBOP, COJEpKAIMiA BJEMEHThl JPYyTUX JOTOBOPOB
(cMelllaHHBI JOrOBOP); AOTOBOP, HE MPENyCMOTPEHHbBIN
3aKOHOM WJIM WHBIMM TMPaBOBLIMM aKTaMu (HEMouMe-
HOBaHHBIN HoroBop). OgHAKO MpPeayCMOTPEHHBIE B pa3-
nene IV I'K P® otnenbHble BUABI 0053aTEIbLCTB HE OT-
paxaroT crneluuKy TpaBOOTHOIIEHUH, BO3HUKAIOIIMX
B CBSI3M C OKa3aHMEM KBaJIM(PUIIMPOBAHHOU IOpUaAMYE-
CKOI MOMOILLH.

Bcé ykazaHHoe BbIlIe Npenorpeacainao HeoOXomau-
MOCTb OTHEJbHOrO (CHELMaIbHOIO) peryJIupoBaHUsl He-
KOTOPBIX BOIIPOCOB O CYIIECTBEHHBIX YCIOBUSIX, TOPSIIKE
3aKJII0OUEHUSI U PacTOpPXKEHUs comlalleHus 00 OKa3zaHUM
IOPUANYECKOI MOMOIIM U OTHECEHUE UX K COBMECTHOMY
perynupoBanuio 'K P® u 3akoHomaTeabcTBa 00 amgBo-
KaTCKO# NesTeIbHOCTU M aaBokaType. JlaHHBIN Toaxond
SIBJISIETCSI SIPKUM TIPUMEPOM, KOTOPBI WJUTIOCTPUPYET
METOHA BbIOOpa HOPMBI IpaBa MO NPUHLMUILY lex specialis
derogat generali', cornmacHO KOTOPOMY B cjy4yae KOHKY-
peHLMU OOIIEero U CIelUaJIbHOrO IpaBUJ MPUOPUTETOM
oOnagaeT crienuajabHasi HopMa.

! «CniennasibHbI 3aKOH OTMEHSIET (BBITECHSIET) OOLIMIA 3aKOH»
(2am.)
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Crarba 25 3akoHa 00 aaIBOKATCKOW IeATEIbLHOCTH
MPEANKUCHIBAaET Cleaylollee:

1) amBokaTckasi AESTEIbHOCTb OCYIIECTBISIETCS Ha
OCHOBE COIJIAllIeHUsI MEXAY aJIBOKATOM U JOBEPUTEIIEM;

2) corjamieHue TpencTaBIsieT COo00il TpakmaHCKO-
MPaBOBOM HOTOBOP, 3aKJIIOYAEMBbIA B IMPOCTOM ITMCHMEH-
HOIl ¢opMe Mexay AoBepuTeIeM M aaBokKaToM (amaBo-
KaTamMu), Ha OKa3aHME IOPUAMYECKON ITOMOIIU CaMOMY
JTOBEPUTEII0 WJIM HAa3HAYEHHOMY UM JIUILY.

OmHako OTCYTCTBUE TIPSIMOTO yKa3aHMsSI Ha BUI JIO-
roBOpa, pPeryvpyollero MpaBOOTHOIIEHMSI, BO3HUKAIO-
IIMEe MEXIy aIBOKAaTOM M €ro JOBEpUTEIEM, CIO0XHOCTh
CHUCTeMbI TPaXIaHCKO-TIPABOBBIX JIOTOBOPOB, a TaKXe
pa3IMYHbIe CYXKICHUS O TaHHOM BOIIPOCE B LIMBWJIMCTH-
YEeCKOl MOKTPUHE U CpelM MPaKTUYeCKUX PabOTHUKOB,
HEpeaKO BJIEKYT pacCOrjaCcOBAaHHOCTb MOHMMAHMS €ro
MPaBOBOI TIPUPOJIHI.

[IpencraBisgeTcsi WHTEPECHBIM, 4YTO JIO0 BHECEHUS
20 nmexabps 2004 r. u3meHeHuUit B 3aKOH 00 aaBOKaT-
CKOW NesITeJIbHOCTU, corjalleHue o0 OKa3aHUU IOpUIM-
YeCKOil TMOMOIIM CTaBUJIOCh B 3aBUCHMOCTb OT XapaKTe-
pa TIOMOIIM, KOTOpPYIO OKa3biBaj agBokaT. Tak, a03. 2
u 3 1. 2 cT. 25 3akoHa 00 aIBOKATCKOM JAesATeIbHOCTU
OBUIO MPEIyCMOTPEHO, UTO « adeokam evicmynaem 8 Kd-
yecmae npedcmasumens: 008epumensi 8 KOHCMUMYUUOHHOM,
2PANCOAHCKOM, AOMUHUCMPAMUBHOM  CYOONpou3sodcmee,
6 Kauecmee npedcmagumens uau 3aUUMHUKA Ooeepumenst
8 Y20N108HOM cydonpousgoocmee U cy0onpouzBo0cmee no
deaam 006 AOMUHUCMPAMUBHBIX NPABOHAPYUIEHUSX, A MAK-
Jce npedcmaeasem uHmepecol 0ogepumens 6 OpeaHax 2o-
Cy0apcmeeHHoll 81acmu, OpeaHax MeCcmHO20 CaMOynpasne-
HUSl, 8 OMHOWIEHUSX C QU3UHeCKUMU AUUAMU MOAbKO HaA
OCHOBaHUM JOTOBOpa IOopydyeHusi. KHble BUOBI IOpU-
IUYECKON TOMOIIM aJBOKaT OKa3blBa€T HAa OCHOBAaHUM
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JIIOrOBOpa BO3ME3JHOr0 OKazaHus yciayr». B HacTosiiee
BpeMs yKa3aHHasl 3aKOHoOJaTeJbHas KOHCTPYKIUS TIPU-
3HaHA yTpaTUBILIEH CUILY.

Bmecre ¢ TeM, BblIelieHHE U aHAIU3 KBaTU(ULIUPY-
IOIIMX TIPU3HAKOB COIJIAIIEHUsI 00 OKa3aHUU IOpUanYe-
CKOM IIOMOIIY [IJISI YCTAHOBJIEHUS €ro IIPaBOBOM IPUPO-
Obl JUIS lieJiell JaHHOUW paboThl CYLIECTBEHHOrO 3Haye-
HUSI HE MMeeT.

OCHOBBIBasSICb Ha M3JIOXXEHHOM, MOJIOXEHUSIX CT. 25
3akoHa 00 aIBOKATCKOW JeSITeIbHOCTHU, OTCYTCTBUS
B 'K P® ykazaHus Ha coriaiieHue o0 OKa3aHUU HOpU-
JUYECKON MOMOIIM KaK Ha CaMOCTOSTENbHbIM BUI JIO-
roBopa paBHO KaK U €ro SIBHOE CXOJCTBO C JOTOBOPOM
MOPYYEHMST MPUBOISIT K CJIEIYIOLIEMY BbIBOIY.

Coeaamenue 00 oxazanuu rOpuOUHEcKoll NOMOWLU — MO
8U0 2padcOaHCKO-npasoeoeo 002080pa (00208opa nopy4e-
HUs), 3aKA4aemozo mexcdy dosepumenem U ad8oKamom
(adsokamamu), Ha oKazaHue KHPUOUYECKOU NOMOUWU CAMO-
My Odosepumento UAU HA3HAYEHHOMY UM AUUY 8 NPOCMOUL
NUCbMEHHOU (opme 6 nopsioke, YCMAHOBAEHHOM 3AKOHOOA-
meabcmeom 00 a06OKAMCKOU OessmeabHOCMU U A080Kamy-
pe, a makyce 8 He npomusopeuauieii emy yacmu— I'K PD.

IToBTOPMM, 4YTO K BOIPOCY TUIIM3ALMU COLJIAILIEHUS
00 OKa3zaHWW IOPUAMYECKON mOoMOIIM (YCTAaHOBJICHMUS
MPaBOBOI MPUPOAbI JOrOBOpPa B KAUeCTBE CAMOCTOSITE/Ib-
HOTO THUIIa JTOTOBOPHOTO 00s13aTesIbCTBA WJIM B KauyeCTBE
BUJA TUMM3WPOBAHHOIO TOrOBOpa) MMEIOTCSl pa3inyHbIe
MOJIXObI, B TOM YHUCJIE€ U OTJUYHBIE OT MPEITOXKEHHOTO.

B oOmiux ciydasix auio, 3akjiouarolnee M MOATNKUCHI-
Balolliee corjaileHue o0 OKa3aHWUM IOPUAMYECKON IMo-
MOIIM B TOJIb3y TPEThEro Juila, U camMo JHMIIO0, KOTOPO-
MY OKa3blBaeTCsl OpUAMYEcKasi MOMOIb (TpeTbe JULO /
Ha3HaueHHOe JIUIO /OOBUHSIEMbI (ITOAO3peBaeMbIit)),
B cuny cT. 6.1. Komekca nmpodeccuoHaIbHON STUKU afl-
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BoKaTa 00a SIBJISIIOTCSI JOBEPUTEISIMU aaBoKaTa, B CBSI3U
C YeM OCHOBAaHMEM BO3HMKHOBEHUS IPABOOTHOIIEHUIA
aJBOKaTa C yKa3aHHBIMM JMIIAMU SIBJISIETCSI COTJIAllleHue.

HcknoueHne M3 cKa3aHHOTIO HAIUIO 3aKOHOAATENb-
Hoe 3akperuieHue B cT. 50 YrojaoBHO-IpoliecCyaabHOTO
konekca Poccwmiickoit ®enepannu (manee — YIIK PD),
B TOM YMCJIe perIaMEHTUPYIOIIE OCHOBaHWS ISl Ha-
3HAUEeHMsI 3allUTHMKA, a Takxke B CTaHIapTe OCYIECT-
BJICHUSI aABOKATOM 3alllUThl B YTrOJOBHOM CYIOMNpPOU3-
BOJICTBE, COIJIaCHO II. 1 KOTOPOro <«OCHOBaHuem 045 OCy-
wecmeneHus 3auwumsl [1645emcs coziaulenue 00 0Ka3aHuu
ropuduueckoil nomowyu Aubo NOCMAaHoBAeHUe 0 HA3HAYEHUU
3QUUMHUKA, BblHECeHHOe 003Hasamenem, caedosamenem
unu cyoom...»".

Takum o0pa3oM, 3aKOHOHIATENIb IOMYCKAeT BO3MOX-
HOCTb OKa3aHUsI KBaJU(PUIIMPOBAHHON IOPUINYECKON
MOMOIIM KaK Ha OCHOBAHWM BOJIEU3BSIBJICHUSI CTOPOH,
TaKk U 0€3 TaKOBOTO M Aaxke BOIPEKM BOJIEUIbSBIECHUIO
JM1a, KOTOPOMY 3Ta IMOMOIIb OKa3biBaeTcs (4. 2 cT. 52
VIIK P®). D10 momycTMMO NpW OKa3aHUU KBaauu-
LIMPOBAHHOI IOPUAMYECKON IOMOIIM IO Ha3HAYeHMIO:
B yrojoBHoMm cynonpousBoactee (ct. 51 VIIK PD);
B rpaxngaHckoMm cymomnpousBoactse (ct. 50 I'TIK PD);
B aIMUHMCTpAaTUBHOM cynonpousBoactBe (cT. 54 KAC
P®); B anMUHUCTPaTUBHO-IOPUCAUKIIMOHHOM IIpoIiecce
(ct. 25.5 KoAIl P®);

Kak ObUIO yCcTaHOBJIEHO BHBILIE, COIJIAlllEHHE 00 OKa-
3aHUU IOPUINYECKON TTOMOIIM MO CBOEH MPaBOBOM IIPU-
poze sIBJIsSIETCSl BUAOM JIOTOBOpa IMOpY4YeHHUs, YTO JOMy-
CKaeT BO3MOXHOCTb NPUMEHEHMSI K HEMY TMOJOXEHUIA

"' CraHgapT OCYILIECTBJIECHMS aIBOKATOM 3alUTHI B YTOJIOBHOM CY-
nonpousBoacTse: npuHAT VIII Bcepoccuiickum cbhe3noM aiBOKaTOB
20 ampenst 2017 1. // BectHuk PenepanbHOil manaTsl anBokatoB PO,
2017. Ne 2. C. 140—142.
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maBbl 49 «[lopyuenne» 'K P®D, B Tex ciydasix, Kkorma
9TO HE MNPOTUBOPEUMT 3aKOHOIATEJbCTBY OO aIBOKAaT-
CKOM AeATEIbHOCTU.

IIpencraBnsieTcss MHTEPECHBIM, 4YTO KBaJU(ULIMPO-
BaHHasl OpuUadYecKass TOMOIb B IMPAKTUYECKOM CJIO-
BOYIIOTPEOJEHUM HEPENKO WMEHYETCS <«HpuouvecKumu
yeayeamu», B TO BpeMsl KakK comjlalieHue o6 oKa3aHuu
IOPUANYECKON TMOMOIIM HMMEHYETCS «doeo8opom» | «0o-
2080pOM NOpyHeHUuss» | «002080poM HA OKA3aHUe Hpuduie-
ckux ycaye» / U T. 1. BmecTe ¢ TeM Kak TIpuBeIEHHbIE
TEPMUHBI, TaK W JIOObIe TMPOM3BOJHBIE OT HUX, CBOM-
CTBEHHBI TpPaXJaHCKOMY OOOpOTY, M TPUMEHSITh MX IIO
OTHOILIEHUIO K aIBOKATCKOW AESTeIbHOCTU HE PEKOMEH-
TyeTCsl.

3akoHo/AaTeN b OJHO3HAYHO yKa3bIBaeT, UTO:

* «adBOKAMCKOU 0esmeabHOCMmblo 641emcs Kearugu-
yuposeannas rpududeckas nomouwp» (. 1 ct. 1 3akoHa 00
aIBOKATCKOI nesTeNbHOCTH). B cBeTe Ha3BaHHOI HOP-
Mbl 3aKOHAa MPUMEHUTEIBHO K aJIBOKATCKOU NesTeIbHO-
CTU TEPMUH <«IOPUAUYECKHUE YCIYTM» CJICAYyeT IPU3HATh
HEKOPPEKTHBIM. YMECTHO HCIIOJIb30BaTh TEPMUHBI «K8d-
AUGUUUPOBAHHAs HOPUOUHECKAs NOMOWb» JINOO <«ropuduye-
CKas noMoub»;

* «a0BoOKamcKas 0esameabHOCmb O0CYW,ecmensiemcs Ha
OCHOBe co2AQUIeHUs1 MeXcOy a0B0OKamom u dosepumenem»
(m. 1 cr. 25 3akoHa 00 aIBOKATCKOW MESITETLHOCTH).
[TpuMeHUTETbHO K aJBOKATCKOM MesTeIbHOCTU PEeKO-
MEHIYeTCS WCKJIIOUUTb M3 MPUMEHEHUS] TEPMUH <«JIOTO-
BOp».

Jloruka 3akoHomaTensi MpPU BHEAPEHUU YKa3aHHBIX
BBIILIIE TEPMUHOB ObLIa OCHOBaHAa HAa OCOOOM —HE KOM-
MEpPUYECKOM, a JIMYHO-IOBEPUTEIBLHOM XapaKTepe aaBo-
KaTCKO#l JesITeIbHOCTH, 4YTO KpOME€ IMpOYero AUKTYeT
HEBO3MOXHOCTb OLIEHMBATh Pe3yJIbTaT aJBOKATCKOI Jesi-
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TeJbHOCTU KakK Ipoaaxy ToBapa, BBIIIOJHEHUE pabOT WU
OKazaHue ycJIyr (BO3HarpaxaeHue ajaBokKaTa SBISIETCS
JIUIIb CPEACTBOM OLIEHKU €ro Tpyaa Mo MCIOJIHEHUIO CO-
IalleHus, HO He OCHOBHOM 1iejblo MpodeCcCuOHaIbHOMN
JesITEIbHOCTH).

BaxxHo nmo6aBuTb, 4YTO II€pBOHAYAJIbHO 3aKOHOIA-
TEJbCTBO 00 aABOKAType HE COAEPXaJIO WMIIEPAaTUBHO-
ro TpeOOBaHUSI O BEIEHMHU aJBOKATCKOTO IMPOM3BOACTBA
(amBokaTcKoro aoche). OmHako Takass HeOOXOIUMMOCTh
BoiTeKana u3 peuieHus1 Cosera @PenepaiabHOl mMana-
TBl agBokatoB P®! m3 MeTomnyecknx peKoMeHIAlWiA,
yTBepKaAEHHbIX pemieHueM Cosera denepanbHoil ma-
natel agBokaToB Poccuiickoit Menepanyu ot 21 uioHS
2010 roma (rmporokos N2 5) ¢ DOIMOJHEHUSIMU OT 28 CEH-
T20pss 2016 roma (mpotokon Ne 7)%, a Ttakke M3 ab3. 2
n. 3 cr. 8 3aKkoHa 00 aIBOKATCKOM NeSITeJIbHOCTH, CO-
[JJACHO TIOJIOKEHUSIM KOTOPOIO «HOAY4YeHHble 8 Xode
ONepamu8HO-pPO3bICKHbIX MePONPUAMUI UAU CAe0CHBEHHbIX
deticmeuil (6 mom uucie nocie HNPUOCMAHOBACHUS UAU
npekpaweHuss cmamyca aogoKkama) ceedeHusl, npeomemol
u 0oKymeHmol Mocym Obimb UCNOAb308AHbL 8 Kayecmee 00-
Kazamenbcme O00BUHEHUs MOAbKO 8 mex CAY4asx, K020a

"' Commacno 11. 2 Pemmennst Coera DenepaibHOM MaiaThl agBoKa-
toB Poccuiickoit @enepanym ot 21 utons 2010 roga, Coset MOITA PO
PEIII «00sI3aTh aIBOKATOB IIPY OKA3aHUM IOPUINYECKON ITOMOIIH 10
YTOJIOBHBIM, TPaXTAaHCKUM W MHBIM JeJIaM BECTH aIBOKATCKOE IPO-
W3BOJCTBO UISI IOATBEPXKIeHUs (pakTa, 00béMa 1 KauecTBa OKa3aHUS
IOPUANIECKOM ITOMOIIM» (BBIMUCKA U3 MPOTOKOJa 3aceqanust CoBeTa
OITA PO ot 21 utons 2010 rona Ne 5 // Bectnuk @enepaibHoil nana-
ThI aaBoKaToB Poccuiickoit Meneparuu 2010. Ne 3 (29). C. 21).

2 MeronnuecKue peKOMEHIALNUU 110 BEAEHUIO aJBOKATCKOTO IIPO-
W3BOACTBA. YTBepkaeHbl perieHueM CoBeta DemepaiabHON ITagaThl
agBokaToB Poccuiickoit @eneparum ot 21 mtoHs 2010 roga (IpoTOKOIT
Ne 5), ¢ noronHeHusiMu ot 28 ceHTsIGPst 2016 Tona (rmpotokosn Ne 7) //
Bectauk ®enepanpHoii mamaTel agBokaToB Poccuiickoir Menepanmu
2016. Ne 4 (55). C. 79—88.
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OHU He 6X00am 6 Npou3eodcmeo adsokama no odeiam e2o
dosepumeneii». B Hacrosiiee Bpemst peineHuem VI Bce-
POCCUIACKOTO che3na aaBokaTtoB oT 22 ampens 2013 ropa
Been€éH Mm. 4 ct. 8§ Koaekca mpodeccuoHaaIbHOU 3TUKU
aZiBOKaTa, COIVIACHO KOTOPOMY IPU OCYILECTBJICHUM a-
BOKATCKOI NeSITEeIbHOCTH aIBOKaT 00s13aH BECTU aaBO-
KaTCKO€ MPOU3BOACTBO.

[Tpu 3TOM B yKa3aHHBIX Bblllle MeTOAMYECKUX PEKO-
MEHJALMSIX OTMEYEHO, YTO aJBOKATCKOE IPOU3BOICTBO
sBisieTcsl Haubojee S(EOEKTUBHBIM IOATBEPKICHUEM
(hakTa, 00OBEMA U KauyecTBa OKa3aHMS alBOKATOM IOPUIU-
YEeCKOW TMOMOIIM JOBEPUTENIO, a TaKXKE MOXET CIYXHUTh
J0Ka3aTeJIbCTBOM TIPU 3allldTe aJBOKaTa OT HEeOOOCHO-
BaHHBIX MPETEH3UI JOBEpUTENsI K KauecTBY paOOThI ai-
BOKaTa M MpHU cHopax O pa3Mepax BO3HArpaxkKiaeHus 3a
OKa3aHHYIO IOPUIMYECKYIO TTOMOIIb. AIBOKATCKOE MpPO-
M3BOJICTBO SIBJISIETCSI OOHUM M3 CIIOCOOOB COXpaHEHWUSI
aJBOKATCKOI TailHbI: coaepxalluecss B HEM CBeIeHMUS
U MaTepualibl He MOTYT ObITh MCIIOJIb30BaHbl B KaueCTBE
JoKa3aTeabCTB OOBMHeHMs. Ha nuueBoil cTopoHe an-
BOKATCKOT'O TIPOM3BOJCTBA MOJIKHBI COAEPXKAThbCS B TOM
ylyciie JaHHbIE O HOMEpe corJalleHus 00 OKa3zaHUM
IOpUANYECKOI MOMOILIM, JaTe€ ero COCTaBJIeHUsS M JaTe
MPUHSTUSL TIOPYYEHMSI.

Takum obOpa3oM, coryaimieHue o0 OKa3aHUU HOPUIU-
YecKOll MOMOIIM TIPeICTaBIsIeTCsl 00s13aTeJIbHbIM Xpa-
HUTh B aJBOKATCKOM IPOM3BOACTBE, UYTO ITOCIYXKHUT HE
TOJIBKO OpraHu3aluyd M CUCTeMaTU3aluu MHOOpMaLUU
B XO4€ €€ OKa3aHus, HO U O0EeCIIEYEeHMIO pexXuma Mpo-
(beccroHaNbHOI TaHBI.

§ 1.2. CymecTBeHHbIe YCJOBHS M CTOPOHBI COIJIALIEHUS

1) CormacHo 1. 4 ct. 25 3akoHa 00 aaBOKAaTCKOM
JesSITEIbHOCTHU, CYIIIECTBEHHBIMM YCIOBUSIMU COTJIAIICHUSI
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SBJISIIOTCSI: yKa3aHWe Ha afgBoKaTa (agBOKaTOB), MPUHSIB-
mero (MpUHSBIIMX) UCIIOJHEHUE TOPYYEHHUS B KaueCTBe
MOBEPEHHOTO (ITOBEPEHHBIX), a TaKXe Ha ero (Mx) IMpu-
HaJJIeXKHOCTh K aJBOKATCKOMY O0Opa30BaHMIO U aIBOKAT-
CKOW TIajiaTe;

2) TpeaMeT MOpy4YeHUsl;

3) ycioBUS M pa3Mep BBIILJIATHI JOBEPUTEIEM BO3-
HarpaxkaeHusl 3a OKa3bIBaEMYIO IOPUAMYECKYIO MOMOIb
b0 yKazaHue Ha TO, UTO IOpUAMYecKasi TTOMOIIb OKa-
3bIBaeTCA OECIUIaTHO B cOOTBeTCTBUM ¢ DenepalbHbIM
3akoHOM «O OecruiaTHoO# ropuanyeckoil momoinu B Poc-
cuiickoii Penepaliuin»;

4) TopsAnoOK M pa3Mep KOMIIEHCAllMM pacXoaoB a-
BoKaTa (aIlBOKaTOB), CBS3aHHBIX C MCIIOJJHEHUEM MOpPY-
YeHMs, 3a MCKJIIOUYEHMEM CJyyaeB, KOIla lopuadyeckasi
IMOMOIIIb OKa3bIBAaeTCsl IOBEpPUTENIO OecriaTHO B CO-
otBeTcTBUM ¢ DenepanbHbIM 3aKOHOM «(O OecraaTHOM
opunndeckoit nmomoiu B Poccuiickoit Denepaiimn»;

5) pasMep M XapakTep OTBETCTBEHHOCTH ajBOKaTa
(amBoKaToOB), MNpUHSBIIEr0 (MPUHSBLIMX) MCHOJIHEHUE
MOPYyYEHMUSI.

OTcyTCcTBHE B COTJallleHUM JIOOOro M3 CYIIECTBEH-
HBIX YCJIOBUIA, MOXET ObITb PacliEHEHO OpraHaMM aaBoO-
KaTCKOTO CaMOYIMpaBJIe€HUS KaK AUCLUTIIMHAPHBIA TPO-
ctynok. Kpome Toro, momoOHbIE IOPOKU COTJIALLIEHMS
MOTYT MOBJieYb M HETaTMBHbIE T'PaXkIaHCKO-IIPaBOBbIE
MOCJENCTBUSI, B TOM YHWCJIE€ W TPU3HAHUE COLJIAIICHUS
He3akKmo4YeHHBIM (11. 1 cT. 432 TK P®).

3aKOH yCTaHaBJIMBAET CIELMaIbHbINA CYObEKTHBIN CO-
CTaB COIJIAllIeHUsI, CTOPOHAMM KOTOPOI'O MOTYT SIBJISIThCSI
TOJIBKO aJBOKAT W JOBepuTesib ((pusndeckoe JUOO 0OpU-
audeckoe ymio). Takke OCOOEHHOCTbIO COTJIallleHUs
Ha OCYIIECTBJICHHWE 3allUThl IO YTOJOBHOMY Jeay (da-
Jlee — CcoMIallleHUE Ha 3allUTy) SBISIETCS €ro CyObeKT-
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HBIA COCTaB: MOJydarejaeM OPUAWYECCKON ITOMOIIUA MO-
KET OBITb TOJILKO JOBEPUTETb— (PU3MUECKOE JIMLIO. DTO
00YyCJIOBJIEHO TeM, UYTO JEMCTBYyIOllee 3aKOHOJATEIbLCTBO
He mpeaycMaTpyMBaeT BO3MOXHOCTU MPUBJICYEHUST K yIo-
JIOBHOM OTBETCTBEHHOCTM Ilopuaudeckux Juil. Kpome
3TOro, BOBHMKHOBEHME JTMYHO-I0BEPUTEIbHOIO XapaKTe-
pa OTHOLIEHWI B paMKax OKa3aHWsS MPaBOBOW ITOMONIA
BO3MOXXHO TOJBKO MEXAY JIOJIbMM.

CnenyeT y4yecTb, YTO B KayeCTBe KaxkKIOW M3 CTOPOH
MOXET Y4acTBOBaTb OJHO JIMOO HECKOJbKO Jull. Takum
o0pa3oM, SBJSIETCS NOMYCTMMBIM KaK Y4YacTME OJHOIO
aJBOKaTa, OKAa3bIBAIOIIErO MOMOIIb OJHOMY WJIM He-
CKOJIbKMM JOBEpPUTEISIM, TaK M ydacTUe HEeCKOJbKUX
aZBOKATOB, OKAa3bIBAIOIIMX IMOMOIIb OJHOMY JUOO He-
CKOJIbKMM poBeputessiM. [lpuuéM npu ykaszaHum He-
CKOJIbLKMX aJBOKAaTOB B COTIJIAIlIEHUM CO CTOPOHbI HC-
TOJIHUTEJIEN TIOPYYEHUS, CJIEIysl JIOTUKE 3aKOHOAATENs,
TpeOyolIero o00s3aTeJIbHOM perucTpalvy COrJIAlleHUs
B JOKYMEHTAllMM aIBOKATCKOro 0OOpa3oBaHHUs, HEOOXO-
JUMO, 4TOObI BCE MOMMEHOBAHHbIE aABOKAThl OCYIECT-
BJISIM CBOIO AESTEIbHOCTb B OJHOM aIBOKATCKOM OOpa-
30BaHUM, a HE B Pa3HBIX.

Co cTOpoHBI TOBEpPUTEISI MOXET TakKXe BBICTYIATh
OIMH WJIM OJHOBPEMEHHO HECKOJbKO YYACTHHUKOB Ipax-
JAHCKMX MpaBooTHoLIeHUIA. CorjlacHO MNOJ0XEHUSIM
cT. 124 T'K P®D, K ux umuciay ciaeayeT OTHOCUTh (pU3nye-
CKOe JIMIIO, HOPUAMYECKOE JMII0, OOIIECTBEHHYIO Opra-
HU3allMI0, NHOCTPAHHOIO TpaxKAaHWHa, JIMO 0e3 rpax-
JaHCTBa, OuMmarpuaa, MHOCTPAHHYIO M MEXIYHApOIHYIO
opraHuzanuio, a Takxke Poccuiickyro ®Denepaiinio, cyonb-
ekThl Poccuiickoit @enepauimn M MyHUIIATIAJIbHBIE 00-
pazoBaHus. [IpruHKMMas BO BHMMaHME BBILIEYIOMSHYTYIO
OCOOEHHOCTh CYOBEKTHOIO COCTaBa COTJIAlllEHWS Ha 3a-
IIUTY MO YrOJOBHOMY A€y (MmojydyaresieM IOpUAnYeCKOn
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MOMOILIM MOXET OBbITh TOJIBKO JOBEPUTEIb — (PU3UUECKOE
JIULI0), 1LEJecCOO0pa3HO MOSICHUTb, YTO JIULA, HE SIBJIS-
omyecss (pU3NYECKUMU, MMEIOT IPaBO 3aKJIOUYUTh CO-
[JIAllIEHWEe Ha 3all[Ty B IOJIb3y TPEThEro JIMlAa, HO caMM
roJiyyatejieM IpaBOBOK MOMOILIU ObITh HE MOTYT.

[IpunsaTO cuuTaTh, YTO OMUMATPUO—JIMIIO, UMEIOLIEE
JNBOMHOE TPpaXIaHCTBO (MOAJAHCTBO). Takoe MO MO-
>KeT UMeTh U 0oJjiee NBYX MACIOPTOB, YTO MpPeaycMOTpe-
HO cT. 3 ®enepanbHoro 3akoHa ot 31 masa 2002 roma
Ne 62-P3 «O rpaxnmanctBe Poccuiickoit Denepanm»'.

JUCUMIUIMHAPHOW MpPakKTUKEe M3BECTHO MHOXECTBO
cliyyaeB, Korga, Bompeku TpeOoBaHusM noamn. 1 m. 4
cT. 25 3akoHa o0 agBOKATCKOI NesATeJIbHOCTH, B COIJIa-
LIEHUM OTCYTCTBYET yKa3aHMWe Ha aJBoKaTa, MPUHSIBILIETo
nopyuyeHue, u (UJIM) OTCYTCTBYIOT CBEICHUSI 00 aaBOKaT-
CKOW majaTe M aaBOKaTCKOM OOpa3oBaHWMU, B KOTOPBIX
OH cocTtouT. Hampumep, He ykazaHO Ha3BaHME aJIBOKaT-
CKOro o0Opa3oBaHMsI, B COCTaBe KOTOPOrO aaBOKaT OCY-
LIECTBJISIET AeSITeIbHOCTD, MO0 €ro aapec u IIp.

Takxke HemoImycCTUMO YKa3blBaTb B KauyeCTBE MCIIOJI-
HUTEJsSI TOPYYEHUs] TOJBKO aaBOKAaTCKOe oOpa3oBaHUE
JMO0 agBOKATCKOE OOpa3oBaHME Hapsmy C adBOKATOM
(agBoKaTamMu). DTO TpebOBaHME OCHOBAHO Ha IIPSIMOM
yKa3aHUM 3aKOHa M, B MEPBYIO ouepelb, OOBSICHUMO
TEM, YTO COAEpPXXKaHUEM COIJIAlllEeHUs SIBJSETCS OKa3a-
HUe KBaTU(PUUIMPOBAHHON IOPUIANYECKON MOMOIIHU, T. €.
crneumrduueckasl a1esTeIbHOCTh aaBoKaTa, KOTOPYIO aBO-
KaTckoe oOpa3oBaHME HE OCYLIECTBISIET. YMECTHO CKa-
3aTb, YTO B OOIIMX CJIydyasix, corjaimieHue o0 OKazaHUu
IOPUINYECKON TTOMOIIM AOJDKHO OBITh MCIIOJIHEHO ai-
BOKATOM JIMYHO, KaK TOTrO TPeOYIOT MoyioxeHus cT. 780
u 974 TK PO.

' B takom cJydyac Mo UMCHYETCA IOJIUIIaTPUIAOM.
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[TpumepoM HeBEpHOIro yKa3aHHUsI CTOPOHBI CoOIJa-
IIEHUST MOXET SBJATbCA clenytomas (GopMyJIMpoBKa:
«Komnnerusi anBokatoB NN u moBeputeib AA 3akiiouya-
IOT HacTosllee corjameHue» aubo «Komieruei agBoka-
toB NN B nuie e€ mnpeacenatesiss —AA., AeiCTBYIOLIETO
Ha OCHOBaHUM YcTaBa, U goBeputenss AA...». [laHHEbIe
MpUMepPhl YKa3bIBalOT Ha 3aKJIOUEHUE COIJIAleHUs C aj-
BOKAaTCKMM 0OOpa3oBaHMEM — KoJjiierueir anBokatoB NN,
YTO SIBJSIETCSI HapylleHWeM TIpSIMOro yKa3aHus 3aKo-
Ha O 3aKJIIOYEHUM COTJIallleHUsI ¢ CYyObEeKTOM OKa3aHWsI
IOPUINYECKON MOMOIIM — aIBOKATOM.

JpyrumM npuMepoM HeBepHOU (DOPMYJIMPOBKU MOXKET
OBITh YKa3aHWEe Ha 3aKJIOUEHUE COTJIALeHUs], HallpUMep,
koyterneid NN B nuue anBokatroB BB, CC... u nosepu-
teas AA. IlomMmumo TOro, yro Takoe corjallieHUue OCIIO-
pUMO, B pe3yabTaTe BO3MOXHOIO KOHMJIMKTA MEXIy
CTOPOHAMM COIJIAIlIEeHUsI aABOKAaTCKOe OOpa3oBaHUE MO-
KeT TOAINACTb MOJ pa3vyHble (DMHAHCOBBIE CAHKIIMU,
Ccpear KOTOPBIX — BO3BpaT BO3HArpaxKaeHWsl IOJHOCTBHIO
JIM00 B COOTBETCTBYIOIIEH 4YacTU, B TO BpeMsl KaK Jeii-
CTBUS aJBOKaTa MOTYT ObITb MPU3HAHBI JUCLUTIUIMHAP-
HBIM TIPOCTYIIKOM.

Jnst yssicHeHUWsI MpaBOBOI MPUPOAbI TpeOOBaHUSI 00
yKa3zaHWM B KayeCTBE CTOPOHBI COIJIAlllEeHUs] aJBOKa-
Ta, MPUHSBIIETO MCMOJHEHUE MOPYYEHMsI, a TaKXKe ero
MPUHALJIEXXHOCTU K aJBOKATCKOMY OOpa3oBaHUIO W a-
BOKATCKOM ITajlaTeé HEOOXOAUMO MEPEYUCIUTh 3amnpeThl,
KOTOpbIE OCHOBaHbl Ha TOJIKOBAaHMU 3aKOHOAATEIbCTBA.
Htak, gBisiercs HeNOMyCTUMBIM (32 MCKJIIOYEHUEM CIIy-
yaeB ykazaHHbIX B M. 3 cT. 9 KIIDA) okazaHue mnpaBo-
BOIl MOMOIIIM M, COOTBETCTBEHHO, 3aKJIOUEHME alBOKa-
TOM COTJIAIlIEHUsI BHE PAMOK aJBOKATCKOM NesTeIbHOCTU
(HarmpuMep, 3akioyas COTrJlallleHWe OT CBOEro MMEHM
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U JeHCTBYsS Kak (u3nueckoe JUI0 J1MOO 3akjmoyasi co-
[JIallleHue OT MMEHM OpraHu3allvu).

3aciiyXXuBaeT OTAEJbHOIO BHUMAHMS 3aKJIIOYEHUE CO-
ralieHust ¢ MmapTHEépaMu agBOKaTCcKoro Owpo. B Takoii
CUTyalluM, COIJIAaCHO II. 5 CT. 25 3akoHa 00 agBOKAaTCKOM
NeSITEeNIbHOCTU «coelauieHue 00 O0Ka3aHuu Hpuou4eckoil
nomowu ¢ dogepumenem 3aKAHUACMC YNPABAAIOWUM Nap-
MHEPOM UAU UHBIM NAPMHEPOM OM UMEHU 6CeX NApmHEPOs
Ha OCHOBAHUU 8bIOAHHLIX UMU dogepeHHocmeil». CKazaHHOeE
03HAYaeT, YTO IOPUAMYECKAS MOMOIIb IO 3aKJIIOYEHHO-
MY COTJIAIIEHUIO OKAa3bIBACTCd OT MMEHU BCEX MapTHE-
poB. IIpu 3TOM B HEKOTOPBIX Clydyasix CBEAEHUS O MapT-
HEpax yKa3bIBalOTCS JMOO B CaMOM COTJaIleHUU, JTUOO
MPUJIATaloTCsl K COMJAILIEHUIO OTAEAbHBIM CIKMCKOM, TaK
KaK MapTHEPOB OIOPO HE MOXET OBITh MEHEE ABYX, a MX
MpeAeIbHOE KOJUYECTBO 3aKOHOM HE YCTAaHOBJICHO.

[IpencraBnsgercsds WHTEPECHBIM, YTO, HECMOTpPSI Ha
HEOJHOKPATHOE HCII0JIb30BAaHUE 3aKOHOAATEJIEM TEpPMMU-
Ha «JI0OBEPUTEJIb», €ro JIeTaJIbHOE ONpEeAcIeHNE B 3aKOHE
orcyTrcTByeT. CrenyeT ydWTbIBaTb, UYTO TEPMUHOJIOIM-
YEeCKM KOPPEKTHBIM SBJISIETCS MCIOJIb30BAaHUE WMEHHO
CJIOBa «I0BEPUTEJIb», a HE CJIOBa «KJMEHT». Bo-mepBbIx,
TEM CaMbIM, ITOTYEPKMBAETCS OCOOBINA TOBEPUTEIbHBIN
(buayuuapHblil) XapakTep OTHOLIEHWI MeXay aaBo-
KaTOM W1 JIMLOM, 3aKJIIOYalIIUM W MOAIUCHIBAIOIIUM
COIJIalllEeHUe, PaBHO KaK U JIMIIOM, KOTOPOE SBJISIETCS
rnojiyyarejieM HOpUAWYECKON Tomolnu. Bo-BTophbiX, 1oj-
YEPKMBAETCSI HEKOMMEPUYECKHUI XapakTep aaBOKaTCKOU
NeSTEeIbHOCTH.

§ 1.3. ®opma coraameHus

CorynacHo m. 2 cT. 25 3akoHa 00 aaBOKaTCKOM esi-
TEJIbHOCTU €AWHCTBEHHAd IIpeIyCMOTPEHHAas1 3aKOHO/a-
TegeM (opma corialieHus1 00 OKaszaHUM IOPUANYECKOM
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MOMOIIIM — 3TO TMPOCTasi MUCbMeHHas (popMa. YKazaHHOe
TpeObOBaHUE HOJKHO ObITh 0€30rOBOPOYHO HCIIOJHEHO,
TOrJa KakK aaBoOKaT, SIBJISISICh HOCHUTEJeM 3HaHU B 00-
JJaCTU IOPUCTIPYAEHUMU U Tpo(eCCUOHAIbHbIM YYacT-
HUKOM CYIOINPOU3BOACTBA, 00JaJaeT BCEMM HEOOXOIM-
MbIMU BO3MOXHOCTSIMU IS ODOPMIJIEHUS JOTOBOPHBIX
MPABOOTHOILIEHUIA C JOBEPUTEIEM B CTPOIOM COOTBET-
CTBUU C 3aKOHOM.

BaxxHbIM acrekToMm SBASIETCSI TO, UTO MeEphbl JUC-
LIMIJIMHAPHON OTBETCTBEHHOCTU 3a JeicTBUsl (Oe3meii-
CTBME) aJBOKaTa MOTYT ObITb MPUMEHEHbI, TOJbKO €CIU
C MOMEHTa COBEpIICHUS MM HapylleHUsl TIPOLILJIO He
Oosiee OBYX JIET, a MpU ISIIEMCS HapylIEeHUU —C MO-
MEHTa ero mnpekpaiieHus (mpeceyeHust) (ab3. 2 1. 5
ct. 18 KIIDA). Takum o06pa3oM, MO CMBICIY JaHHOM
HOPMBI TIPUMEHUTENIbHO K HapylleHuo mnopsiaka (gop-
MbI) corjallleHusl, Hayajao TeYeHHUsI CpoKa MpUMEHEHUsI
Mep JIUCUMIIMHAPHOW OTBETCTBEHHOCTHM WCUMUCISIETCS
HEe ¢ JaThl 3aKJIIOYEHMSsI COIJIAllleHUs, a C JaThl (haKTH-
YeCcKOro MpeKpalleHus TPaBOOTHOLICHUI, BO3HUKIIMX
B CBSI3UM C OKaszaHueM topuaudeckoin momomu. Cyiie-
CTBEHHO M TO, YTO B TeYe€HUE NEUCTBUS COTIJalleHMUS
aZBOKAT HEe JIMIIEH BO3MOXHOCTU YCTPAaHUTb OOIYLIEH-
Hbl€ OTCTYIUIEHUSI OT 3aKOHOIATEJIbCTBA 00 aaBOKaType,
Bkiodass KITDA B yactu TpeboBaHMii 0 popManu3aliuu
OTHOIIIEHUI ¢ JOBEpUTEJIeM, B TOM 4YuUCJe U TMPUIAB CO-
[JIAlIEeHUIO Hajuiexalnyio gopmy.

B cuny nm. 1 cr. 452 TK P® «coeramenue 06 uzme-
HeHUU Uau 0 pacmopiiceruu 002080pa cosepulaemcs 8 moli
ace hopme, umo u 002080p, ecau u3 3aKOHA, UHbIX NPABO-
8bIX aKmos, 002080pa uau 00biuaes He BblmeKaem UHOe».

Takum oOpa3oM, Kak caMoO corjalleHue, TaKk U BCe
U3MEHEeHUsI U (WIM) JOIOJHEHUS K HEMYy, B OCOOEHHO-
CTU KacamwllMecsl ero CyleCTBeHHBIX YCJIOBUM, WX pac-
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TOPKEHMSI, IOJDKHBI COBEPIIATLCS B MPOCTON NMUChMEH-
Hoii popMe. He sIBASIIOTCSI MCKITIOUEHUEM M OTHOIIEHUS,
BO3HHMKAIOIIIMEe W3 JesITeJIbHOCTU aJBOKATCKOIo Olpo
B CBSI3U C BBIXOJOM ajaBoKaTa(-OB) M3 MapTHEPCKOTO
JIOTOBOpA, YTO OOSI3bIBAET MCIIOJHUTL TPeOOBaHUS II. 8
cT. 23 3akoHa 00 aABOKATCKOW NEATEILHOCTU U TAKXKE
BJICYET HEOOXOAMMOCTb BHECEHUSI COOTBETCTBYIOIIMX
MUCbMEHHBIX U3MEHEHUII B ACUCTBYIOIIME COTJIALICHUS.

W3BecTHBI pa3inuHble MPUYMHBI HECOOIIOIEHUS Tpa-
BUJIa O 3aK/IIOYCHUU COIVIALLIEHUS] B MPOCTON TMUChMEH-
HoOW popMe, B TOM UMCJIe HEMOCPEACTBEHHO 10 BCTYILIe-
HUSI B 3alUMUTYy T10 YrOJOBHOMY €Iy, YTO B HEKOTOPBIX
cliyyasix ObIBaeT BBI3BAHO OTCYTCTBMEM OOBEKTUBHOM
BO3MOXHOCTU MNPUACPKUBATLCS ATOr0 MpaBujIa, O UYEM
OyIeT cKazaHO dajee.

§ 1.4. 3akimoyeHue coriameHusi B 3JeKTPOHHOI (opme

B ycnoBusix pazsutust cetu «MHTEpHET» 3aKiaoueHue
corjalleHusl B 2JIEKTPOHHOI (opme (B AUCTAHLIMOHHOM
MopsiIKe) mproodpeTaeT BCE OOJIbIEE PAaCIpOCTPaHEHUE,
HO TIO-TIPEXHEMY OCTa€TCS WCKJIIOUeHUEM M3 OOLIeTo
npaBuia.

AIBOKaTCKMM COOOILIECTBOM TIOJOXUTEIbHO pa3pe-
IIEH BOIMPOC O TOMYCTUMOCTH 3aKJIIOUYEHUS COIIALIeHUS
MyTEéM OOMEHa B3JIEKTPOHHBIMU AOKYMEHTaMU IPU YCJIO-
BUM, YTO TaKue TOKYMEHTbI COJEpXkKaT BCE CYIIECTBEH-
HbIE YCJIOBMS corjalieHusi o0 OKa3aHWM IOPUANYECKOMN
TMOMOIIIH.

Hawubosee xenatenbHa ciemyrolas IMOCIEIOBATENb-
HOCTb IENCTBUM:

1) moaroroBka agBOKaTOM IIpOEKTa coIallleHusl 00
OKa3aHUM IOPUIUYECKON TOMOIUIH;

2) HalpapJIeHME IIpOeKTa COMIALleHUs TOBEPUTENIO
B 3JIEKTPOHHOW (hopMe IJId COIJIaCOBAHUS;
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3) o UTOTy COrJacoBaHMUsI PEKOMEHIYETCs CoTJjia-
IIeHWe pacreyaTaTb, IMOANMCATh W HAMpaBUTb TOBEPU-
TeJI0 B BUIE CKAaH-KOIIMU;

4) OIHOBPEMEHHO pPEeKOMEHIYeTCsS HalpaBUTh [O-
BepuUTEI0 OyMaxKHbI 2K3eMILISIP COIJIallleHUs TOCpe-
CTBOM ITOYTOBOM CBSI3U;

5) aHajoruyHble OEUCTBUS ClEIyeT clejaThb U 10Be-
pUTeNo, 4TOObl KpoMe (DPMHATBbHOI BEpCHUM 3JIEKTPOHHO-
ro JOKYMEHTa, BCE YYaCTHMKHU IMPABOOTHOIIEHUI MMEIN
NOAMUWCAHHBIA KaXmoi M3 CTOPOH OyMaXXHbIA 3K3eM-
TUISIP COTJIALLICHMUSI.

CxkazaHHOE BbIllIe OCHOBAaHO Ha OOIIMX HOpMax rpax-
JAHCKOI'0 3aKOHOAATEIbCTBA, MPUMEHUMBIX K MUCHbMEH-
HOM (opMe CHeaKu:

1. B cuny nmonoxenuit 1. 2. cr. 434 'K P®, «doeo-
80P 6 NUCbMEHHOU ¢hopme Modcem Obimb 3aKAIOHEeH Nymem
cocmaenenusi 00H020 0OKyMeHma (6 mom uucie 31eKmpoH-
H020), NOONUCAHHO20 CMOPOHAMU, UAU OOMeHa NUCbMAMU,
menezpamMmami, I1eKMpoHHbIMU OOKYMeHmamu Aubo UHbl-
MU OQHHBIMU 8 COOMEEMCmeUU ¢ npasuiamu abzaya émo-
poeo nynkma 1 cmamou 160 nacmosiuweeo Kodekca».

2. CornacHo a63. 2 1. 1 ct. 160 T'K P®, «nucemennas
gopma cdeaku cuumaemcs coOAO0eHHOI MakKice 8 cayyae
CoBepUIeHUs. NUYOM COeAKU C NOMOUWBbIO INEKMPOHHBIX AUOO
UHbIX MEeXHUYeCKUX cpeocme, Hno360AAHWUX GOCHPOU38e-
cmu Ha MamepuaibHOM HOCumene 6 HeUu3MeHHOM 6ude co-
depicanue coeaku, npu 3mom mpeboganue 0 HAAUHUU NOO-
NUCU CHUMAemCsl 8bINOAHEHHbIM, eCAU UCNOAb308aH AH001
Cnocob, no3e0aAsHUWULL 00CMOBEPHO ONPeOesums AUUO, Gbl-
pasuguiee 801i0».

3. Takkxe m. 1 cr. 160 TK P® ycraHoBieHO, 4TO
JIBYCTOPOHHME (MHOTOCTOPOHHME) CAENIKU MOTYT COBEp-
1IaTbCsl cnocobaMu, YCTaHOBJIEHHBIMU . 2 U 3 cT. 434,
m. 3 ct. 438 'K PO.
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Cnenyer cka3aTb, YTO cyaeOHasl MpaKTUKa TIoIIa TI0
IIYTU NIPU3HAHHUA TOro, 4TO OTCYTCTBHMEC B COINIAIICHUU
YCJIOBUA O €ro 3aKIIOYCHUU HYTéM SHGKTDOHHOﬁ nin
(bakCUMMIBHOI CBSI3M HE CBUIETEILCTBYET O€3yCIIOBHO
O HEBO3MO2KHOCTU €I'0 3aKJIIOYECHUA TaKUM HYTéMl.

Tpe6yeT OTACJIIBHOI'O aHaJIn3a BOIIPOC O IIpaBOMEP-
HOCTU OdOpMJIEHUs TPAaBOOTHOIIEHUI B MOpSIAKE Ha-
IIpaBJICHHUA aABOKATOM JOBCPUTCIIIO JIK3CMILIApA CO-
rmami€HuAd, B KOTOPOM COACPXKUTCA YCIIOBHE O €Iro 3a-
KJIIIOYEHUM MyTEM aklerTa, HalpuMep, MOCPeaCTBOM
IIEPCUYUCIICHUS 110 YKa3aHHbIM PEKBU3UTAM OCHCEXKHDBIX
CpeacTB (BO3HArpaxkaeHusl, aBaHCOBBIX ILIaTeXei, KOM-
INeHcaluumnm pacxogoB, CBA3aHHBIX C UCITOJJTHEHUEM ITIOPY-
yeHust). HecMoTpss Ha TO, 4YTO 3aKjlOUYeHME corJallle-
HUSI B 9JEKTPOHHOI (hopMe caMO Mo ced0e HECOMHEHHO
ABJIACTCA IMO3UTUBHBLIM ABJICHUEM, OJHAKO IIPpaKTHUYC-
CKasad IIpUMCHUMMOCTDb YKa3aHHbIX BbIIIC MOJIOXKEHUI
K 3aKJIIOYEHUIO comIalleHus o0 OKa3zaHU! KBaJ'[I/Iq)I/I—
HHpOBaHHOﬁ IOpHHPI‘ICCKOfI nomMmoiiu, ¢ TO4YKMU 3pCHUA
OLIEHKM TaKuX JIEUCTBUU pPaA3JIUYHBIMU OpraHamMu aj-
BOKATCKOTO CaMOYIIpaBJeHUsI, INPEACTaBIISIETCS KpailHe
H€O,Z[H03Ha‘IHOI7L Baxno YUUTBIBATH, UTO I'pPaXKIaHCKOC
3aKOHOAATEJIbCTBO OOIIYCKACT IPUMEHECHUEC aHaAJIU3UPY-
€MOr0 MeXaHu3Ma M IPUBOAUT €ro MOAPOOHYIO perjia-
MCHTaAllMIO, HO IIPpM 3TOM OCTAalOTCA HepaBpeH.IéHHbI-
MM HEKOTOPbLIE CYLIECTBECHHbLIC BOIIPOCHLI, KaCarlrolIHNECA
(bopmanu3auuM OTHOILIEHMI agBoOKaTa C JOBEpUTEJIEM,
K YMCIy KOTOpPBbIX OTHOCHUTCSI TpeboBaHue 00 00s13a-
TEJbHOU perucrpaliim CorjalmeHud B JOKYMCEHTaLlUU
aIBOKaTCKOro oOpa30BaHUs.

' Cwm. IMocranopnenne CeapMOro apouTpaXkKHOTO ameJISIIIMOHHOTO
cyna ot 18 centsiopst 2020 roga Ne 07ATI1-6194/2020 o neay Ne A03—
15969/2019 // CIIC «KoucyapranTIlmoc.
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B cBeTe BBINIEN3I0XEHHOTO, TIPU 3aKIIOUEHUN COTJIa-
LIeHUsI B 3JEKTPOHHON ¢opme, Haumbojee paloHallb-
HBIM cJieayeT MpU3HaThb HaIlpaBjieHUE MUCbMa-0(epTh
M ero aklenTupoBaHUE TakxKe B (opmMe MUCbMa, 4YTO
COOTBETCTBYEeT HOopMe TI. 2 cT. 434 'K PO.

Baxho:

* MpeaycMOTpPeTh B COIJIALIEHUM YCJIOBHE O CIIOCO0e
ero 3akJIIoYeHMusl, a MMEHHO, MYyTéM OOMEeHa CKaHUpPO-
BaHHBIMM JOKyMEHTaMU (HJaHHOe TpeOOBaHME OCHOBAHO
Ha npeanucanuu a63. 2 n. 1 cr. 434 'K P®, cormacHo
MOJIOKEHUSIM KOTOPOTO, «€CAU CMOPOHbL 002080PUNUCH 3a-
KAlo4ums 002080p 6 onpedeneHHoll hopme, OH cuumaemcs
3AKAHUYEHHbIM NOCAe NPUOAHUS eM) YCA0BAEeHHOU @opMubl,
xoms Obl 3aKOHOM OA51 002080p08 OAHHO20 6UOd MAKAs
gopma He mpebosanrace»);

® OCYIICCTBJISITH OOMEH 3JIEKTPOHHBIMM JOKYMEH-
TaMU TI0 KaHajlaM CBSI3M, ITO3BOJISIIOIINM JOCTOBEPHO
YCTAaHOBUTb, YTO JOKYMEHT WCXOAUT OT CTOPOHBI IO
cornameHuo. Bo wucrnojiHeHUMe AaHHOrO TpeOOBaHMUS
B MPOEKTE COTJAllIeHUsI HEOOXOOAUMO B CBOOOAHOI (hop-
M€ yKa3aTb KOHTaKTHbI€ JaHHBIE CTOPOH CO CIHELMallb-
HOM OTrOBOPKOM, YTO MOCPEACTBOM YKa3aHHBIX agpeCcOB
BJICKTPOHHOU TOYTHI, HOMEPOB Teae(OHOB MEpenucKe,
B TOM YMCJIe C MCIIOJIb30BaHMEM MECCEeHIXKEPOB, Mpuaa-
€Tcs ctaryc o(ULMUATIBLHOIO OOIIEHUSI MEXIY aIBOKATOM
U JTOBEPUTEIIEM.

Hanpumep:

Bzaumodeiicmeue Adeoxama u Jlosepumens ocyuecm-
easgemcs ¢ UCNOAb30BAHUEM HOMEpPO8 MmeNepoHO8: «...» U
«..», 9NeKMPOHHbIX aA0pPeco8 <«...» U <...», HOCPEOCMBOM
Mmeccendxncepoe WhatsApp, Telegram u op.

Takoii cnocob obwenus seasemcs oQuUUUANbHBIM NUCH-
MEHHbIM 00ueHuem mexncdy CmopoHaMU.
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Takum oOpa3om, mjisi MpU3HAHUS TTMChbMEHHOM (op-
Mbl COOJIIONEHHOM, a 3JIEKTPOHHOTO TOKyMEHTa — PaBHO-
3HAYHBbIM JIOKYMEHTY Ha OyMakHOM HOCHUTeJe, MOAIM-
CaHHOMY COOCTBEHHOPYYHO HEOOXOAMMO, YTOOBI OOMEH
BK3eMILIIpaMM CcoIlallleHusl (IOKyMEHTaMM), IiepeBe-
NEHHBIMU B 3JIEKTPOHHYIO (POpPMY C TOMOIIBIO CPEICTB
CKaHUPOBaHUS, TTPOUCXOAU MOCPEACTBOM KaHAJIOB CBSI-
31, MO3BOJISIIOIIMX JTOCTOBEPHO YCTAaHOBMUTbH, UYTO JOKY-
MEHT MCXOAUT OT CTOPOHBI IO COTJIAIIEHUIO.

§ 1.5. IIpobGaema BeTyIIeHHs1 aABOKATa B YToJIOBHOE
JIeJI0 B KayecTBe 3AMMTHUKA B YCJIOBHAX HEBO3MOXKHOCTH
NPeIBAPUTEILHOTO 3AKJIIOYEHNSI COIVIALIEHUSI B MPOCTO
NUCbMEHHOI (hopme

C yuérom cneuuduKu MpaBOBBIX CUTyalluil, B KOTO-
pbIX BO3HMKAeT HEOOXOAMMOCTH TMOJyYeHMs KBaaudu-
LUPOBAHHOM HIOPUANYECKON IIOMOIIM, B MNPaKTUYECKOM
JesITeJIbHOCTHA Ha3peJs psifi BOIIPOCOB, TPEOYIOIINUX pa3pe-
LLIEHWS: MPAaBOMEPHO JIM IPUHSITUE MPUIJIALIEHHBIM 3a-
IMTHUKOM MNOPYYEHHUsSI HA OCYIIECTBIIEHUE 3allIUThl 0€3
OpeIBapUTEIbHOIO 3aKJIIOUEHUS COIJIALIEHUSI B MPOCTOM
MUCBbMEHHONI (opMe; O3HayaeT JIM OTCYTCTBUE 3aKJIIO-
YEHHOIO COMIallleHWsI B MUCbMEHHOM (hopMe, UTO aaBO-
KaT He TPUCTYIUI K MCIOJHEHUIO MPOdeCcCHOHAIbHBIX
00s13aHHOCTEN; KaKOBbl BO3MOXHbIE ITPABOBBIE IOCIEI-
CTBUSI MOAOOHBIX NEHCTBUIA U T. II.

CornacHo OykBaJIbHOMY ToOJIKOBaHUIO cT. 49 VYIIK
P®, nnsa BcTymiaeHUs amBokKaTta B YTrOJIOBHOE IO B Ka-
YyecTBe 3allMTHUKA (MpUYEM 3aKoHodaTeslb He audde-
PEHLMPYET MOPSIAOK BCTYIJIEHUS B YTrOJOBHOE €0 OT
OCHOBaHM{ AJI BCTYIUICHMS: Ha3HAYEHUS WJIM CoIJalle-
HUsSI) TpeOyeTcsl COBEpPIUIUTh TPU ACUCTBUSI:
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1) NUYHO SIBUTBCS K JIMIy WJIM B OpraH, B IIPOM3-
BOJCTBE KOTOPOI'O HAaXOAUTCS YTOJIOBHOE JIEJIO';

2) TpeabsiBUTb YAOCTOBEPEHUE;

3) mepenaTh opAep ISl ydacTUsI B YIOJIOBHOM Jelie
B KayeCTBE 3alllUTHMKA.

C MoMeHTa COBeplleHUsI TepeUMCICHHbIX IEHCTBUI
aJBOKAT CYMUTAETCsd BCTYMUBIIMM B YTOJOBHOE [€JI0
B KauyecTBE 3alllUTHUKA, U Y HEr0 BO3HUKAIOT IIPOIIECCY-
aJbHbIC MPABOMOYMS 3alllMTHUKA.

CornacHo 1. 2.1 «Ilopsigka M3roToBjieHUsI, XpaHEHUsI
U BBITAYM OpIEPOB agBokKaTaM», yTBepxaéHHoro CoBe-
ToM DITA P® 4 nexabpsa 2017 roga (mporokon Ne 8),
«OCHOBAHUAMU 05 6bl0auu opdepa aosoKkamy sGASON-
cs: coenauleHue adsokama ¢ dogepumenem UAu NOpy4eHue
6 NopsAoKe HA3HAYEeHUs HA OKA3aHUe 10pUOUYeCcKoll NOMOUWU,
noonexcaujue pecucmpayuu 6 0OKyMeHmauuu ad8oKamcKo-
20 00paszosanusl.

Cmpoxu: «Ilopyuaemcs» u «Ocrosanue évidauu opoepa»
3aNOAHAIOMCA MOAbKO NOCAe 3aKAHUEHUs A080KAMOM CO-
enaweHuss ¢ dosepumenem uau NOAYYEHUS NOPYHEHUs 8 NO-
PpAOKe HA3HA4eHUs HA 0KA3aHue puou4eckoil noMouu».

Takum o0Opa3om, opaep, paBHO KaK U J1OBEpPEH-
HOCTb, CaMOCTOSITEJILHOTO 3HAYeHUs HEe HMEIOT, TIO-
CKOJIbKY TIPOM3BOAHBI OT COIJIallleHUs1 00 OKa3aHuu
KBaJU(PUUIMPOBAHHON IOPUANYECKOM TOMOIIM, Hepas-
PBIBHO CBSI3aHBI C HUM W SIBJISIIOTCS BHEIIHUM BBIpaXKe-
HUEM BOJM JOBEpUTENIs] U IPaBOMOYUI, OTrOBOPEHHBIX
B comnameHnu. COOTBETCTBEHHO, OpAep 3aIloJHSIETCs

"' Tpe6oBaHue uMeHHO JMuHO# siBKU B YIIK P® otcyrcTByeT, o-
HaKO CJIOXUBILIASICS MTPAKTUKA MTPEAyCMAaTPUBAET TAKOBYIO. BricKa3bl-
Basi JMYHOE MHEHUE, aBTOPY MPEICTABISETCS, YTO MPUCHLUIKA (HATIPU-
Mep, C HaApOYHBIM) TOJIMHHUKA Oplepa W Hajiexalle 3aBepeHHO
KOIWU YAOCTOBEPEHUS SIBJISIETCS BIIOJIHE TOCTATOYHOM TS BCTYILIE-
HUS B J€JI0, OHAKO MPAKTUKA CJIOXWIACH MHAYE.
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aJBOKaTOM Ha OCHOBAaHMUM M B CTPOTOM COOTBETCTBUU
C YCIOBUSIMU 3aKJIIOUYEHHOIO aJBOKATOM COIVIALICHUS
WIA CYIIHOCTBIO MOJIYYEHHOrO IIOPYYEeHUSI B TMOPSIAKE
Ha3HauyeHUs] Ha oOKa3zaHue opuaudyeckoir nmomoiu. He-
00X0IMMO TIOUYEPKHYTh, YTO JIIoO0e TpeOboBaHME CO CTO-
POHBI JOJKHOCTHBIX JIMI WJIM Cyda O MpPeaoCTaBICHUU
corjallleHusl Ha OCYILIECTBJIEHUE 3alllMThl TOBEPUTEIIS
U UHBIX JOKYMEHTOB, MOATBEPXKIAIOIIUX €r0 BOJIEU3bSIB-
JeHue (Iuia, B OTHOIIEHUM KOTOPOTO OCYIIECTBISETCS
VIOJIOBHOE TIpeciiefoBaHue), HempaBoMepHo. [Ipumeya-
HUE: MOTHUB Takoro TpeOOBaHUSI HE HMEET 3HauYeHMs,
BKJIIOYasl OOBSBIEHUE I1OA03PEBAEMOI0, OOBMHSIEMOIO,
MOJICYAMMOIr0 B MEXIYHApOIHBIM M (MJIM) MeXrocymap-
CTBEHHBIN PO3BICK, HAIWYME ONepaTUBHON MHGOpMALIUU
O ero HaxoXAEHWM Ha TEPPUTOPUM MHOCTPAHHOIO TIO-
cygapcTBa M T. A., YTO JIMIIAET BO3MOXKHOCTU YIOCTO-
BEPUTHCS B BOJICU3BSIBICHUM MOJIy4YaTeNasl IOpUANUECKOMN
MOMOIIM U T. II.

HuxkTo He BmpaBe TpeboBaTh OT agBOKaTa 1 €ro J0Be-
puTesisl TIpeabIBICHUS COIJIallIeHUsI 00 OKa3aHWU IOpHU-
JUYECKON TMOMOIIM [Jisi BCTYIUICHUSI aJBoKaTra B OEJI0
(. 2 cr. 6 3akoHa 00 agBOKATCKOM AesitebHOCTH). [lpun
STOM COTJIallleHNe MOXET OBbITh MPEACTaBICHO WHBIM JIU-
11aM, HO TOJIBKO €CJIM caM JOBEpUTeJIb AACT BepUdUILIM-
pyeMoe corjiacue Ha AEeMOHCTpAaldIO COIJIallleHus JIMOOo
nepegayy €ro KOIMWM J03HaBaTeslo, CJEeN0oBaTeNllo WU
Cyly, WJIM TIPY HAJIMYUMU OCHOBAHMW, MPEayCMOTPEHHBIX
m 4 cr. 6 KIIDA (0e3 corimacust IOBEpUTENIS aaBOKaT
BIIPpAaB€ MCMOJIb30BaTh COOOIIEHHBIE €My HdOBEpUTEIEM
CBeJIeHUSI B 00bEME, KOTOPbII aABOKAT CUMTAET pa3yMHO
HEOOXOOMMBIM [JII OOOCHOBAaHMSI CBOEW MO3ULMUU IIPU
PaCCMOTPEHUM TPakKJaHCKOIo cropa MexXIy HUM U O0-
BEpUTEJIEM WU IJIs1 CBOEH 3allUThl MO BO30YXIEHHOMY
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MPOTUB HETO AWCLUMIUIMHAPHOMY IIPOU3BOICTBY JIMOO
YTOJIOBHOMY JENy).

BaxHocTs Hamimexamero ogopMJIeHUsT MPaBOOTHO-
IIIEHWI, KpoMe IIpouyero, oOyCJIOBJIEHA U TE€M, YTO €CJIU
Oynet ycTaHOBJIEH (DakT ydyacTusi B JeJie B KayeCTBE 3a-
IIMTHUKA aJBOKaTa, C KOTOPbIM HE€ OBbLIO 3aKJII0UYEeHO
COIVIallIECHWEe Ha 3alUTy, 3aMHTEPECOBAHHBIMU JIMLIAMU
MOXET OBbIThb 3asBJICHO TpeObOBaHWE O NPU3HAHUU pe-
3yJIbTATOB TaKWX CJAEACTBEHHBIX NEHCTBUIA (IIPOTOKOJIOB),
C y4acTWEM 3alIUTHUKA, HE MMEBIIETO HAa TO 3aKOHHBIX
OCHOBAHUWM, HEIOMYCTUMBIM J0KAa3aTEIbCTBOM.

Bnopouem, kak geiicTBoBaTh B CUTyallMy, KOraa 00beK-
TUBHAsl BO3MOXHOCTb 3aKJIOYEHHUS COIIALIEHUS B MPO-
CTON TIMCbMEHHOUW (PopMe OO0 BCTYIUIEHUSI B YTrOJOBHOE
JeJI0 B KayecTBe 3alllMTHUKa OTcyTcTByeT? JInbo Korma
HET JAOCTAaTOYHOrO KOJMWYeCTBAa BPEMEHMU [Jisl BbIMOJHE-
HUSI UMIIEPATUBHOIO TPeOOBAHMUS 3aKOHA O 3aKIIOUYEHUU
cornaileHusl B MPOCTOM MUCbMEHHOI (hopMme IO BHIIIE-
YKa3aHHOTO MOMEHTa, MOCKOJIbKY IIpolecCyaibHas CH-
Tyauusi TpeOyeT HeMeIJIEHHOrO OKa3aHMsl IpUANYEeCKOMN
noMoIu? ApkKuM MpUMEpPOM SIBIISIETCS CUTyallMsl 3anep-
J)KaHUS JIMIA U TIPOU3BOJCTBA B €r0 OTHOIIEHWM IEPBO-
HayaJbHbIX CJICACTBEHHBbIX HelcTBUil. B 3TOM ciyuyae
MPOMEJIEHWE BCTYIUIEHWS MPUIVIALIEHHOIO ajBoKarta
B YTOJIOBHOE [I€JI0O B KA4eCTBE 3allMTHUKA MOXET Ipu-
BECTM K MPUYMHEHUIO Bpeda MHTEpecaMm ITOA3AIIUTHOTIO.
Takum 00pa3zoM, BO3HMKAeT KOJUIM3MOHHAsS (IIPOTUBO-
peurBas) CUTyalusi, KOrma TpeOOBaHMSI, HaNpaBJE€HHbIC
Ha obecrnieyeHWe OAHMX KOHCTUTYLMOHHO 3alllMIIaeMbIX
LIEHHOCTEM, MPEensaTCTBYIOT peaju3aliui APYTUMX JUOO €€
3aTPYIHSIOT.

3akJIIoueHME COTJIAllleHUsT MEXIy alBOKATOM U J1OBE-
puUTEIEM B YCTHOM (hopMe MPOTUBOPEUUT IMPEANTMCAHUIO
cT. 25 3akoHa 00 agBOKaTCKON aesaTeabHOCTU. OmHaKO
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COIVIACHO YCTOSIBIIEMYCSI B JUCUMILIMHAPHOW MPaKTUKE
MOJIXO0y, BCTYIUICHWE alBOKaTa B YrOJOBHOE JIeJI0 B Ka-
YecTBe 3alllUTHUKA C BeIOMa U COTIJIacusl JIOBEpUTEIsI
06e3 coOmoaeHus TpeObOBaHUS O MPOCTOM MUCbMEHHOM
(opMme cornalieHusi, o3HayaeT He OTCYTCTBME COILJiallle-
HUS KakK TakKOBOIO, a TO, YTO aABOKAT, OrPaHUYMBILIUCH
YCTHBIMU JIOTOBOPEHHOCTSIMU, HE WCIOJIHWI CBOM IIPO-
(beccuoHanbHbIE 00SI3aHHOCTU IO OOECIIEUEeHUIO HajJIe-
xaieir ¢popMbl cornaiieHus. B ocHoBe Takoro moaxoaa
Jexar 1mojoxkeHus m. m. 1 u 2 ct. 162 'K P® (mmocnen-
CTBUSI HECOOJIIOAEHUSI TIPOCTON TIMCBMEHHON (QOpPMBI
CHENKN), B COOTBETCTBMU C KOTOPBIMMU:

1) HecoOnoneHUME MOPOCTOM TUCBMEHHOU (POpMBI
CHENKM JIMIIAeT CTOPOHBI MpaBa B cjyyae CIlopa CChI-
JIaTbCSl B TOATBEPXIEHUE CHEIKU U €€ YCIOBUM Ha CBU-
JIeTebCKUe MoKa3aHus, HO He JIMIIAeT MX IpaBa IpUBO-
IUTh MUCBMEHHBIE U JPYyTUe M0Ka3aTeJbCTBa;

2) B ciaydasx, TIpsMO YKa3aHHBIX B 3aKOHE WU
B COIJIAlIEHUWU CTOPOH, HECOOII0AeHNE MPOCTON MUCH-
MEHHOI (DOPMBI COEIKU BJIeYeT ee HelelCTBUTEIbHOCTb.

BaxHo, 4To mMpUMEHUTEIbHO K COTIJIAllIeHUI0 00 OKa-
3aHUM IOPUIUYECKONM TTOMOIINM HU MPSIMOro, HU OIMOC-
pPEIOBAaHHOIO yKa3aHWsl Ha HENEeUCTBUTEIbHOCTb CIEJIKMU
B CJIyyae HECOOJIOJEHUSI MPOCTON MUCbMEHHOU (hOpMBbI
B 3aKOHE HE MMEeTCSl.

OnHako Heab3sd UCKIIYaTh U BBIHYXIEHHOIO OT-
CTYIUICHMSI aJBOKaTa OT BBIIIEYKa3aHHOTO TpeOOBaHMS
1no QopmManu3zalvu OTHOLIEHUN C JOBEPUTEIEM, COBEP-
ILIEHHOTO B YCJOBUSIX €ro JOOPOCOBECTHOTO IOBEACHMSI.
HecomHeHHO, mpaBo Ha 3allIUTy SBJsSeTCS OoJblieit
LIEHHOCTbIO, 4eM coOmoaeHne (GopMalbHbBIX TpeOoBa-
HU, KOTOpbI€ YCTAaHOBJIEHbI B 1I€JISIX Ha3BAaHHOIO Mpa-
Ba. B MCKIIOUMTENbHBIX Cydyasix, KOrma HeT OOBbEKTHB-
HOIT BO3MOXHOCTU 3aKJIOUEHMSI COIIallleHUsI B MPOCTOM
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MUMCbMEHHOH (hopMe N0 BCTYILIEHHUS aJBOKaTa B YroJIOB-
HOE JIeJIO B KaUeCTBE 3alllMTHUKA, U (MJIM) B Caydyasx, He
TEpHSIIMX OTJIAraTeIbCTBA, IMPaBUJIbHBIMUA IIPOdECcCcuo-
HaJbHBIMU ACWCTBUSIMU CJIEAYET CUMTaThb NEUCTBUS IO
HajiexaiieMy o(OpPMJIEHUIO IPAaBOOTHOLLIEHUN MEXIy
aJlBOKaTOM W JOBEpUTEIEM B KpaTyaiiume cpoku (!)
rnocjie Hayaja oOKa3zaHWsl lopuaudeckoil momoiu. bec-
CIOPHO, YTO CKa3aHHOE SIBJSIETCS OLIEHOYHOW KaTero-
puii 1 B KaxXJAOM cCiIydyae OMNpeaeisieTcsl ¢ y4€TOM KOH-
KPETHBIX OOCTOSITEBCTB.

Baxno: npaBoBasi BO3MOXHOCTb 10 YCTPAaHEHMUIO Ha-
pylieHus ¢popMaiu3aluyd OTHOIIEHUI agBoKaTa U JOBe-
puTensd NODKHA OBbITh peaivu3oBaHa MMEHHO B TEUYEHUE
NeucTBUSL corjameHus: (0e3oTjiaraTeibHO IIpU  TEPBOM
BO3MOXHOCTM IIOCJIE Hayajla OKa3aHWs IOPUANYECKOMN
noMoliu). SIBHO HeECBOEBpeMEHHOE YCTpaHEHME YyKa-
3aHHOTO OTCTYIUIEHUsI OT TpeboBaHMI Mo (opMaIu-
3allMd OTHOLIEHUIN ¢ J0oBepuTeaeM (B 3aBUCUMOCTU OT
KOHKPETHOU CHUTyallMd pa3yMHbI CPOK IPUHSITUS MEp
K popmanuzanim OTHOLIEHUI C TOBEPUTEIEM MOXET UC-
YUCJSATBCS BCETO OAHUM WJIW JABYMSI THSIMU, a BOBCE HE
HeAeaIMM, MecsllaMyd U ToJaMM, KaK ObIBaeT B HEKOTO-
pBIX CydYasix), B TOM YHCJE I0CJIe OKOHYAaHUS NeCTBUsI
coralleHusl WIM Jaxe IMocje NpeabsBIeHUs] K aJBOKaTy
MPETEeH3UI CO CTOPOHBI AOBEPUTENSI, MPU HATUYUMU J0-
MYCTUMOTIO TOBOJA JJIs1 BO3OYXAEHMST TUCLIUMILUIMHAPHOTO
MPOM3BOACTBA, CKOpee BCEro, OyIeT paclueHEeHO AMCILIUI-
JIMHAPHBIMU OpraHaMy aJBOKATCKOTO CaMOYIIpaBJIEHUsI
Kak HeHaujexailee npodeccuoHalbHOE MOBEAEHUE a-
BOKaTa, INPUYMHSIOIIEE Bped MWHTepecaM ITOBEpUTEIEH
U aBTOPUTETY aaBoKaTtypbl. OmHaKO Aaxe HeCBOEBPEMEH-
Hasi opmanu3als OTHOLIEHUI C JOBEpUTEIEM B s
CJlydaeB MOXET ObIThb y4T€HAa B XOJ€ JUCLMILUIMHAPHOTO
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MPOU3BOACTBA MPU OMNpPEACTICHUN Mepbl AUCIHUIUIMHAP-
HOW OTBETCTBEHHOCTM aJBOKaTa.

besycnoBHo, momyctTumMo mnpuaaTh COMIallEeHUIO 00-
paTHyo cujly (peTpoakTMBHOE [eHCTBME), yKa3zaB, 4TO
€ro YCJOBMS pPacHpOCTPaHSIIOTCSI Ha HE3HAYMTEIbHO
MpEeAIEeCTBYIOIIMI AaTe €ro 3akal4deHus Iepuoja (Ha-
MpUMep, Ha OAMH, JABa JHS JUOO MHOM OOOCHOBAHHBIU
cpok). IlomoOHast mpaBoOBasi KOHCTPYKLIUSI MMEHYeTCS
PeTPOCHEKTUBHON OrOBOPKOIi, IMPaBOMEPHOCTh IpUMe-
HEHHUSI KOTOPOU MpsSIMO IIPeIyCMOTpPEHAa HOpPMOW II. 2
ct. 425 TK P®: «Cmoponbl énpase ycmanogums, 4mo
YCA08US 3AKAIOUEHH020 UMU 002080pa NPUMEHAIOMCA K UX
OMHOUWLEHUSIM, BO3HUKWIUM 00 3aKAIO4EeHUs 002080pd...».

OtnenbHOro BHMMaHMS 3aciyXXHMBaeT BOIPOC O Tpa-
BOMEPHOCTH 3aKJIIOYEHUS C [IOBEPUTEJEM YCTHOTO CO-
[JIAllleHUsT M BHECEHMs] BO3HArpaxaeHusl B Kaccy aj-
BOKATCKOro oOpazoBaHus (1M0OO €ro mepedyucieHus] Ha
pPacUETHBIN CYET aABOKATCKOro oOpa30BaHMsSI) B MEPUOM
odopMJIeHHsI TIepexoaa aJBoKaTa M3 OJHOM aJBOKAaTCKOM
nanaTtel cyobekta Poccuiickoit ®epepaumu B Ipyryio.
[TonoOHas cuTyalMsi B MPaKTUYECKON JeSITeIbHOCTHU
BCTpeyaeTcs KpailHe peako M BIUIOTh 10 14 deBpans
2020 roma He MMesa NMPaBOBOM perjaMeHTalluu, OJHAKO
HECKOJILKO pa3 CTaHOBUJACh objectum quaestionis (Tipen-
METOM pacCMOTpeHHus1) AIBOKATCKOM MajaThl ropojaa
Mocksbl. CorjlacHO BbIpaOOTaHHOW paHee IO3ULIUHU,
B YKA3aHHOM HCKJIIOUUTEJbHOM CUTYyallMM 3a aJIBOKATOM
ObUIO TMPU3HAHO IIPABO <«3AKAO4UMb CO2AAUIEHUE 8 YCHl-
HOU opme u, 0Kazae 0ogepumentd HPUOUHECKYH0 NOMOULb,
noAYMUMb 803HA2padNCOeHUe, 0opMUB e20 NoayYeHue Co-
omeemcmeyroujeli pacnuckoi»'. Jlymaercsl, 4To MPUHSITOE

' Cm.: Bompochl ¥ OTBETHI MO MaTepuajaM JUCIMIUTMHAPHOMN
MPaKTUKKU KBaM(pUKAIMOHHOW Komuccuu // BecTHUK AIBOKaTCKoit

manatel T. Mocksbl. 2005. Ne 7—8 (21—22). C. 39—40.
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pellleHre B TOJIHOM Mepe OTBe4alo KOHCTPYKLMU favor
defensionis’.

B HacTosiiiee Bpemsi mpu HacTyIUIEHUMM YKa3aHHOM
BBILIIE CUTyallMd HEOOXOAMMO PYKOBOJICTBOBAThbCs Perne-
HueM Coeta PIIA PD or 2 amnpens 2010 roga (rmpoto-
ko1 Ne 4) (B pemakuuu peuieHusi Cosera @IIA P® ot
14 deBpansa 2020 roma), koTopbiM yTBepxXaeH I[lopsmok
M3MEHEHMsI aJlBOKAaTOM WIEHCTBA B aJBOKATCKOW Tiaja-
Te W YyperyaupoBaHUsT HEKOTOPBIX BOIPOCOB peajun3a-
LI aJlBOKATOM IIpaBa Ha OCYIIECTBICHHUE aIBOKATCKOI
nesaTenbHOCTH Ha Tepputopun P®. CorjmacHo pykoBo-
ISIIAM pa3bsICHEHUSAM yKazaHHoro I[lopsinka, mocKoJib-
Ky CTaTyC agBOKaTa M WICHCTBO B aIBOKATCKOM TajaTe
SIBJISIIOTCSI  HETIPEPBIBHBIMU, 3a HCKJIIOUEHUEM CJy4yaes,
MPEeIyCMOTPEHHBIX 3aKOHOM, TO «8 HNepuod u3MeHeHUus
YAeHCmea ad8oKam enpase 0Cyulecmensimos npogheccuoHans-
HYI O0esimeabHOCMb 6 paHee U30OPAHHOM UM A0BOKAMCKOM
obpazoeanuu». Tlogxona, Mpu KOTOPOM B ciaydyae KOJUIM-
3UM HOPM, PETYJIMPYIOIINX OOHU M T¢ Xe OOIIECTBEeH-
Hble OTHOILIEHUSI, COAEpXKalllMecss B aKTax OIHOIO HOpU-
JUYECKOTO YPOBHSI, TIPUOPUTETHBIMU SIBJISIIOTCSI HOPMBI,
MPUHSTBHIE TI0 BPEMEHU ITO3IHEE, Mae €CIM B IOCIIEy-
IOIlIEM 3aKOHE OTCYTCTBYET CIlellMajbHOE TpearnucaHue
00 2TOM, SBJETCA OOLIENpPaBOBLIM (IMOCIEIYIOIIMIA 3a-
KOH OTMEHSIET TPEAbIAYIINeE).

§ 1.6. Ilpeamer mopyvyeHus

Emé oaHuM cyliecTBEHHBIM YCIOBMEM COTJIALIEHMSI
00 OKa3aHMHM IOPUIUYECKON IMOMOIIM, IO IpaBy 3aHM-
MaloIlIMM LEHTPAJIbHOE MECTO B CUCTEME PEryJIrMpOBaHUs
B3aMMOOTHOIIEHUI agBOKaTa W €ro IOBEpUTEss, SIBJIsI-
eTcsl TIpeAMeT MOopydyeHMs], TpeOyloluii ocoboro BHUMA-
HUS K €ro OmnpeAeeHuIo U (hUKCaLMMU.

! «baazonpusmemeosaniue sauume» (1at.)
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ITon mpeameToM TMOpy4YeHUsS TIPUHSITO IIOHUMATh
00513aTeJIbCTBO a/IBOKaTa OKa3aTh JOBEPUTESIO OrOBO-
PEHHYIO CTOPOHAMU IOPUINYECKYIO TOMOIIb, BUIBI KO-
TOPOM TMpeayCMOTpPEHHBI M. 1. 2 1 3 ¢T. 2 3aKkoHa o0 aj-
BOKATCKOW HeAaTeIbHOCTU. [Ipy 3TOM HMEIOT 3HauyeHHe
U JOJKHBI OBITh yKa3aHbl (KOHKPETU3UPOBAHbI) B COrjia-
IIEHUM HE TOJIbKO caMu NeWCTBUS (BUIbI OKa3bIBaeMOM
IOpUINYECKON TTOMOIIM), HO M II0 Mepe BO3MOXKXHOCTH
(mIomycTMMOCTH) MECTO, BpeMsl, MPOAOJIKUTEIbHOCTD,
KOJIMYECTBO M JIPYrMe OOCTOSITEJIbCTBA MX COBEPIICHUS.

JInuHo-noBepUTENbHBIN, KOH(MUASHUIMATBHBIA  Xa-
pakTep OTHOULIEHWI MeXIy aJaBOKaTOM U JIOBEpUTEIEeM
OUKTYEeT, 4TOObI (POpMYyJIMpOBKaA IpeaMeTa MOpYyYeHUsI
B CoOIJlallleHWM Oblla HEeNnpoTUBOPEUMBa, OIHO3HAYHA
1 COOTBETCTBOBAJIa KPUTEPUSIM YETKOCTH, ICHOCTHU U T10-
HSATHOCTU. BaxkHO HAamMOMHUThL, YTO MMEHHO Ha aJBOKa-
Ta BO3JaraeTcsl HOPMATUMBHOE YCTAHOBJIEHHWE COCTaBUTh
U oopMUTH corjalieHue o0 OKa3aHUM IOPUINYECKOMN
IOMOIIIM B COOTBETCTBUM C HEUCTBYIOIIMM 3aKOHOMA-
TeAbCTBOM. bojiee Toro, kak ormevaetr CoBeT AnBOKar-
CKoOIl majaThl ropona MOCKBBI, «adgokamckas desmens-
HOCMb 8KAHOUAem 8 ce0si He MOAbKO 0KA3aHue 008epumento
K8aAUu@uUyupo8arHoll 0puou4eckKoll noMouwl, HO U yMeHue
adeokama NpaAsUAbHO BblcmMpoums obueHue ¢ dogepume-
Aem ¢ yuemom mpeb0BAHULl 3aKOHA U NPOGecCUOHANbHOLL
SMUKU, A MaKice 0CobeHHOCmell cumyayuu u AUYHOCMU
dosepumensi»'. TakuM 00Opa3oM, OTBETCTBEHHOCTH 3a TO,
4TOOBI C(POPMYJIMPOBAHHBIN B COIJIallEeHUU MPEeaMET IO0-

' Cm.: Pemiennie CoBeta AIBOKATCKOM Mmajiathl ropoaa Mocksbl No 286
ot 27 okta6ps 2022 roma [DiekTpoHHbIN pecypc|: — Pexum gocrtyna:
https://www.advokatymoscow.ru/upload/disciplinary-practice/
2022/2022.10.27%D0%A0%D0%B5%D1%88. % D0%A1%1D0%90% D0
%9IF%D0%9C %D0%91. % D0%BF%D1%80%D0%B5%D0%B4%D1
%83%D0%BF%D1%80.pdf?ysclid=1ct9rkbtjh284067578 (nata oGpa-
menwms: 12.01.2023).
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pY4YeHUsI U, COOTBETCTBEHHO, OOBEM U XapaKTep MpPUHSI-
ThIX QIBOKATOM Ha ceO0s1 00s13aTeIbCTB ObUIM MOHSTHBI
JTIOBEPUTENIO, BCEILIEJO BO3JIATAETCS HA alBOKAaTa.

Tonbko nogpoOHOE M MNOHSITHOE OMNKWCAHUE Iped-
MeTa MOPYYEHUs] C yKa3aHMEeM KOHKPETHBIX IpaBOBBIX
NEUCTBUIA, KOTOpble 00s13yeTcsl COBEPLIUTL aJBOKaT,
a TakXe pa3bsICHEHUE BTUX CBEICHUU NTOBEPUTETIO IS
BO3MOXHOCTU TOHMMAaHUsI UM BPEMEHHBIX M WHBIX 3a-
TpaT MO JeJy MO3BOJUT B JajibHeilleM u30exaTh He-
00OCHOBAaHHbBIX MPETEH3UIl C €ro CTOPOHBI IO IIOBOIY
COOTBETCTBUSI OKa3aHHOM MIOPUAMYECKON IIOMOIIM TeM
3ampocaM, ¢ KOTOPbIMUM JTOBEPUTEIb OOpaTHIICS.

B HexkoTopbIx ciyyasix aaBoKaThl, NEHCTBYS YMBIII-
JICHHO JIMOO MO Trpy0oOil HEOCTOPOXHOCTU (BBUAY HeE-
BHMMATEJIbHOCTU, HE3HAHWS, HETIOHUMAHUS T1OJOXEHUI
3aKOHOAATENbCTBA), (DOPMYJIUPYIOT MPEAMET MOPYyYECHUS
B COIJIALLIEHMM HEBEPHO WM 4Ype3MepHO OO0OOIIEHHO
(HemoCTaToOuHO OIpeaeaEHHO), TeM CaMbIM 3aTPYyIHSIS
€ro IOHMMaHHEe, YTO MOXET CTAHOBMUTBLCS IPEAMETOM
cropa, MPeTeH3Ui CO CTOPOHBI JOBEPUTENST OTHOCUTEIb-
HO 00BbEMa MPUHATOTO M (MJIM) MCIOJHEHHOTO aJBOKa-
TOM TMOpPYYEHMUS.

B uyacTHocTM, sBAsIeTCS HapylleHHeM 3aKOHOo#da-
TeJbCTBA OO0 aABOKATCKON NesITeJIbHOCTU U aJBOKaTy-
pe (00 HuCcKIoUeHUSIX OymeT cKa3aHO najiee) 3aKiIrue-
HUE corjalieHusi 00 OKa3aHUM HOPUAMYECKON MOMOIIN
B 00BbEME, HE TMpeanoJiaraiolieM 3alluTy MoJ03peBae-
MOTO, OOBMHSIEMOIO WJIM IOJACYIMMOIO Ha BCEM IIpO-
TSOKEHUM KOHKPETHOM CTaaiuy YrOJIOBHOTO CYIONpPOU3-
BoAcTBa. TakuM oOpa3oM, HEIONMyCTUMO 3aKJI4YeHUE
corjameHus o0 OCYIIECTBICHUM 3allUThI B OIPEACIEH-
HOM KOJIMYECTBE CJIEACTBEHHBIX W WMHBIX IPOIECCyasb-
HBIX OEWCTBUI, CyneOHBIX 3acedaHuil, paBHO KaK M €ro
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3aKJII0UeHHWE Ha OMpeneJ€HHbIA CpoK (OAUH AEHb, OAHY
HEAEI0, OAWH MECSIl U T. II.).

CkazaHHO€ OOBSICHMMO TEM, YTO YTOJIOBHOE CYyIO-
MPOM3BOACTBO MPEACTABISIET COOONM eIMHBIN Ipolecc,
COCTOSIIIMI U3 MOCIeN0BaTEIbHO CMEHSIOIIUX APYT APY-
ra craguii (HampaBJE€HHBIX Ha 3aKOHHOE pas3pelleHue
OIHOTO M TOro Xe jAena), TAe Kaxpaas CTaadsi UMeeT
OTIeJIbHbIE 1IeJIM M 3aJayd, MpolieccyalbHyi0 (HopMmy,
WTOTOBBIE€ TIPOLIECCYaAIbHBIE pEIIEHUSI, OMpeAesIone
najbHelIee IBUKEHKE YroJoBHOTO aena u np. MMeHHo
MPUHLMIT CTAAMAHOCTA MPEeAoNpenacan BO3HUKHOBEHUE
MPUHLMIIA HENPEPHIBHOCTU 3allIUMThI, KOTOPbIN 3aKJII04a-
€TCS B y4aCTMM OJHOIO M TOIO X€ aJBOKaTa B KauyecTBe
3allMTHUKA C MOMEHTA BCTYIUIEHUSI B YTIOJIOBHOE H€JI0
B IMOpSIAKE HA3HAUYECHMST WM MPUIJIAIIEHUS U A0 IMOJHO-
ro MCMHOJHEHUSI MPUHSTHIX Ha ceOs1 obsizaTenbcTB. Cka-
3aHHO€ HAlUIO 3aKpEIUIEHWE U Pa3BUTHE B ITOJOXEHUU
n. 1 Pexomenmaunii CoBera @enepaibHOM ITayiaThl aj-
BokatoB Poccuiickoit @enepaunn «O0 obecrieyeHUM He-
MPEPBIBHOCTU 3allIUTHI 0 Ha3HAYEHMIO»', COIJIaCHO KO-
TOPOMY «3hhekmusras KearugpuuuposaHHas wpuou4ecKas
HOMOWb NpU 3awume NO y20108HOMY deay noopasymesaem
NOCMOsAIHHOE U CUCMeEeMHOoe OKa3aHue ee 008UHAeMOMY (no-
003pesaemomy) ¢ y4emom cmaoutinoco nOCMpPOeHUs: Y20108-
HO20 CYOONpOU3800CMEA».

BaxHo akiieHTHpoBaThb BHMMaHWE Ha TOM, 4TO, CO-
IJIACHO TO3UILMM AIIBOKATCKOM TajiaThl Topoaa MOCKBBHI,
«8 NPABONPUMEHUMENbHOU NPAKMUKe He A841emcs pacnpo-

! Pexomenparuu Coseta @ITIA PD 06 o6ecrieueHUM HEITPEPHIBHO-
CTH 3allIUTHI TT0 Ha3HauYeHUI0, yTBepxkaeHBl Pemrennem CoBera PITA
P® ot 28 Hos10ps 2019 r. [DnexTpoHHBIN pecypc|: — Pexum mocty-
na: https://fparf.ru/documents/fpa-rf/the-documents-of-the-council/
recommendation-of-the-board-of-fpa-of-the-russian-federation-on-
ensuring-the-continuity-of-protectio/ (mara oopamenust: 14.11.2022).
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CMPAHeHHbIM U He 0000psemcs yKazanue 6 opoepe 00HO-
8DEMEHHO HecKOoAbKux (Hanpumep, 08yx) cmaoduil y20106HO-
20 cydonpouzeoocmea»'.

BBuay umeroliero pacnpocTpaHeHHE HEBEPHOIO yKa-
3aHUSl B comlallleHuu (opaepe) CTaiuii yroJOBHOTO Mpo-
lecca HeoOXOIMMO HAIlOMHMTb, YTO 3aKOH Ipeaycma-
TPUBAET CJEAYIOIIME ACBITh CTaaWiA:

1) BO30OyXIeHHUE YTrOJOBHOTO MAeJa;

2) TpenBapuTeJIbHOE pacciieqoBaHueE;

3) moarotoBka K CcyaeOHOMYy 3acemaHuio (B T. Y.
MpeaBapUTEIbHOE CIYILIAHUE);

4) cynebHOe pa3doupaTenbCTBO;

5) NpOM3BOACTBO B CyAe amneISLIMOHHONM WHCTaH-
11y,

6) HCIOJIHEHUE IPUTOBODPA;

7) TPOM3BOIACTBO B CyAe KacCallMOHHOM MHCTaHLIMU
(B T. 4. B MOpsiAKe CIUIOLIHOW M BHIOOPOYHOI Kaccaluu
(ct. 401.7, 401.8, a Takke 401.10—401.12 YIIK P®);

8) MpPOM3BOICTBO B Cylde HAaA30pHOM MHCTAHLIWWU,

9) BO300HOBJIEHME MPOMU3BOACTBA I10 YTOJOBHOMY
JeJay BBUOY HOBBIX WM BHOBb OTKPBIBLIMXCS OOCTOSI-
TEJIbCTB.

3aciyKuBaeT BHUMaHHUS HMeEIoIee paclpocTpaHe-
HUe HEeBepHOEe yKa3zaHWe B COIJallleHUuu U (Ujau) opaepe
U B paBHOW Mepe B MPAKTUUYECKOM CJIOBOYIIOTpeOJEeHUUN
CTAIUU «MPedeapumenbHoc0 paccieio8aHus».

Bo MHorux ciaydasix ykazaHHasi CTaausi OLIMOOYHO
UMEHYETCSl «npedsapumenvHoe caedcmeue», TOTAA KakK
«npedeapumenvHoe caedcmeue» N «003HAHUE», KOTOPOe
nojapasaesieTcss Ha OOLIMiA U COKpAIIEHHBIM TTOPSIAKM, —
310 1Be (hopMbI CTAAUM MpPeABAPUTEILHOTO PAacC/ieI0BAHUS
(ct. 150 YIIK P®).

' Cwm.: BectHuk AnBokaTtckoit majatel . Mocksbl. 2005. Beimyck
No 11—12 (25—26) C. 21.
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[IpyunHa MOHOOGHOrO CMEIIECHWSI TEPMUHOB U CJIOBO-
COYETaHUW, BKJIOYAIOIIMX MX B Ce0sl, BbI3BaHA CO3BYY-
HOCTbIO TEPMUHOB «npedsapumensHoe pacciedoganue» W
«npedsapumenvHoe credcmeue».

Hrak, ucrnonb3zoBaHue (HOPMYIMPOBKU O MPUHSTUU
MOPYYEHUST «Ha cmaduio npedeapumenvHoeo caedcmeus /
do3HaHus» SBIsSIeTCS OLIMOOYHBIM. KOppekTHO#, ¢ Tou-
KM 3peHUs] TEPMUHOJOTMYECKON TOUYHOCTU, SIBJISICTCS
(opMyIMpoBKa O MPUHATUU TOPYUYEHUST JTUOO OCYIIECT-
BJICHUM 3allUThl «HA cmaouu npeodeapumenvHo20 paccie-
dosaHus 6 hopme npedsapumenvHozo caedcmeus» (B op-
M€ J03HaHus) Jubo 0e3 KOHKPETU3AUUU — «Ha cmaouu
npeoeapumenvHo20 paccaedoeanus», 1100 BOBce 0e3 ucC-
MOJIb30BAHUSI CJIOBA «Ccmadus» — «Ha NpedeapumenbHom
caredcmeuu / 8 003HAHUU».

B03MOXXHOCTh HACTYIJIEHUSI HETaTUBHBIX JUCLIUILIM-
HapHBIX TOCJAEACTBUI M3-3a JOMYIIEHMS B YKa3aHHbBIX
clayyasiX pa3IMyHbIX CYry0oo TEpPMMHOJOTMYECKUX He-
TOYHOCTEM, MO BCEH BUAMMOCTMU, MajloBeposiTHA. B To
K€ BpeMsi, OCHOBBIBasICb Ha 0Oe3yCJIOBHOM TpeOOBaHUU
0 HEOOXOIMMOCTU UCIIOJHSTh CBOU OOSI3aHHOCTU KBaJIM-
(puMpoBaHHO, aABOKAT MOJXKEH CTPEMUThCSI K MCKIIIO-
YEHMIO BCIKOM IPaBOBOM HEOMPEAEJIEHHOCTU B OTHOIE-
HUSIX C IOBEPUTEJEM MYTEM MCMOJIb30BAHUS KOPPEKTHBIX
TEPMUHOB TIpU (HOPMYJIMPOBAHUMN TIpeaAMeTa MOPYYSHUSsI
U MPOYMX YCJIOBUM COTJIAllICHUS.

C y4€TOM H3J0KEHHOT0 YMECTHO MPUBECTU CJIEIYIO-
1I1e TMPUMEPHI U pa3bsICHEHUS.

®opmynupoBaHue TIpeaMeTa MOPYYeHMUsI B corJialle-
HUM Ha 3alIUTY:

Ecnu ectb BO3MOXHOCTh UIEHTU(MUKALIMU YTOJIOBHO-
ro Jeja, To XXejaTeJbHO yKa3aTh ero Homep. Kpome 31o-
ro, BakHO yKa3aTb OpraH, B KOTOPOM [IeJI0 pacciieayeTcst
(paccmarpuBaetcs). [eno B TOM, YTO €CJIM, HampuMmep,
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OyleT M3MEHEeHa MOJCYIHOCTb YTOJIOBHOIO Jeja, U OHO
OyneT mnepemaHo [Jis1 pacCMOTPEHUs] B APYroil pervoH,
TO B TaKOM cCJlydyae aJBOKaT OyaeT MMEeThb BO3MOXHOCTb
00OCHOBAHHO IPOCUTh TIOBEPUTENSS 00 M3MEHEHUU YCJIO-
BUI COTJIALLICHMS.

I1pumep:

* Jawuma <«...» no yeonosHomy oeay No «...», HAX00s-
wemycs 6 npousgodcmee «...» Ha cmaouu npeosapument-
H020 paccnedosaHusl.

[Tocne mepexona yroaoBHOTO Aejia Ha APYTYIO CTaIMIO
HEoOXOIMMO 3aKJI0UYEHWE HOBOIO COTJIAlIEHUSI C yKasa-
HUEM, HallpuMep, O MPUHSITUM TMOPYYEHUS] HAa OCYILECT-
BJICHME 3alllUThl HAa CTaIMK IMPOU3BOACTBA B Cyae Mep-
BOW MHCTAHLUWU U T. I.

BaxHocTp Y€TKOro omnucaHusi IpeaMeTa Iopyde-
HUSI 3aKJIo4aeTcss B TOM, 4TO, Hampumep, (HopMyu-
pOBKa mpeamMeTa corjameHusi o0 o0s3aTeabCcTBax aji-
BOKaTa «0Ka3amv HPUOUHECKYI0 HOMOWb HNO Y20108HOMY
deay No ..», UM «y4acmeoeams 6 y204108HoM dene No ...
8 Kavecmee 3aAWUMHUKA», WIN <«OCYW,eCmensimsv 3auju-
my 6 cyde» HE TO3BOJISIET OJHO3HAYHO CAeaaTh BBIBOI
00 00bEME M XapaKTepe NMPUHATBHIX Ha ce0s aaBOKATOM
00513aTeJIbCTB.

YkazaHHble (POPMYJIMPOBKU SBISIOTCS HEOIpee-
JIEHHO IIMPOKMMM, W KaK JOBEPUTEJEM, TaK U JUCILIU-
IUIMHAPHBIMUA OpraHaMM aJIBOKATCKOTO CaMOYIIpaBJICHUSsI
MOTYT OBITh paclieHEHbl KaK MpeaycMaTpuBalOIIUe OCYy-
IIECTBJIEHUE aJBOKATOM 3alllMThl Ha BCEX CTaaUsIX Yyro-
JIJOBHOTO CYIOIIPOU3BOJICTBA.

B mpakTuke agBoKaTCKOI AesITeIbHOCTM BO3HMKAIOT
CJIeAyIOI1e BOMPOCHI:

1. TpeOyercst 11 3akjlOYeHUE HOBOI'O COTJIAIICHUS,
€ClIM cliefoBaTesib HalpaBWJ MaTepualibl YroJOBHOIO
Jejla ¢ OOBUHUTENbHBIM 3aKJIIOUEHUEM IS YTBEPXKICHUS
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OOBMHMTEIBLHOTO 3aKJIIOYEHUS MPOKYPOPY, HO MPOKYPOP
B nopsiake 1. 2 4. 1 ct. 221 YIIK P® npuHsn pelieHue
O BO3BpalllcHMM YrOJIOBHOIO Jeaa MJis IPOU3BOACTBA
JIOTIOJIHUTEJILHOTO CJEACTBUSI, M3MEHEHUs1 oObEMa 00-
BUHEHUsI KOO KBalupUKALUUU ACHCTBUN OOBUHSIEMbBIX
WIM TEepPecOoCTaBlICHUs] OOBUHUTEIBHOIO 3aKJIFOUYEHUSI
M YCTpaHEHUS BBISIBJIEHHBIX HEIOCTAaTKOB?'.

OtBer: Het, He TpeOyeTcs. Craausi npeaBapUTeIbHO-
ro paccjiefoBaHusl He Oblla OKOHYEHA, TaK KakK IMPOKY-
pPOpPOM He OBbLT BBIMOJHEH 3aBepllalolivii JaHHYIO CTa-
W0 KOMILIEKC WMTOTOBBIX NEUCTBUIA, MPELyCMOTPEHHBIX
ct. 222 VIIK P®, nmo HampaBJeHUIO YrOJIOBHOTO JeJa
B cyd. BBumy ckazaHHOro, 3akjloueHue Apyroro (HOBO-
ro) coriaiieHusi, paBHO Kak 4 odopMJIeHUE U Tepeaada
JIUIly WKW OpraHy, B MPOU3BOJACTBE KOTOPOIO HAXOAMUTCS
neJio, ApYyroro opaepa, He TpebyeTcs.

2. Tpebyercss M 3aKkiIO4YeHUE HOBOIO COIJIALLICHUS
B CHUTyallMM BO3BpallleHUsI YTOJOBHOIO Jejia MPOKYypopy
U3 OJHOM M3 CyleOHBbIX CTaauii B MOPSIAKE, YCTAHOBJICH-
HOM cTtaTtbaMu 236, 237 VIIK P®, ecnu cornaiieHue o6
OKa3aHUM IOPUAMYECKON TIMOMOIIM 3aKJIUYeHO IoCTa-
TITHO?

OtBer: Jla, TpeOyeTcss (MCKJIFOUYEHUEM SIBJISIETCSI CIIy-
yaii, Korja corjalleHue M3HayaJbHO MpeaycMaTpuBaeT
MPOJOKEHUE OKa3aHMSI IOPUANYECKON TMOMOIIU B CIy-
yae BO3Bpara Aeja u3 cyna). B ciaydae peanuszauuu cy-
JIOM TIpaBa MPUHSATUSI TPOMEXYTOUHOIO PEIIEHUs] O BO3-
BpallleHMM YTOJIOBHOIO Jiejia TIPOKYpPOpY sl YCTpaHEHUsI
MpensITCTBUIA ero paccMoTpenus (1. 2 4. 1 cr. 236 YIIK
P®), nmockonbKy MMeeT MeCTO ABMXKEHUE Aejia U3 OJHOM
CTaauM B IPYTyl0, TO B ClAy4yae NOCTUXKEHHUS TOTOBOPEH-

' B cuTyalmm pacciieioBaHusl yTOJIOBHOTO Jiejia B (popMe T03HaHUS
peleHne MpoKypopa 1o Jery, TOCTyIUBIIEMY ¢ OOBUHUTETHLHBIM aK-
TOM, perlaMeHTUpoBaHoO cT. 226 YIIK PO.
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HOCTHM MEXIy aaBOKAaTOM U JIOBEpPUTEIEM O IMPOIOJIKe-
HUM 3allMThl IO JeJy TpeOyeTcs 3akJIoueHMEe coria-
1eHusT o0 OKa3aHWM IOPUAMYECKOM IOMOIIM Ha CTa-
W10 TIpeaBapUTeIbHOrO paccienoBaHus. Ha ocHoBaHuM
BHOBb 3aKJIIOYEHHOIO COIJallleHUus Takxke TpeoyeTcs
oopmieHue opaepa M Iepegaya €ro Juily WJIM OpraHy,
B MPOMU3BOACTBE KOTOPOTO HAXOAMUTCS IEJO.

CoBepllieHME yKa3aHHBIX JIEMCTBUI HEOOXOAMMO
U B CUTyalluM, KOTrJa aaBOKAaT paHee yXe OCYIIECTBIISLI
3alMTY 1O JTaHHOMY Jedy B XOle JOCYAeOHOro Mpou3-
BOJICTBA, MOTOMY KaK B KOHTEKCTE CTaJAUHOCTU YrOJIOB-
HOTO CyIONpPOM3BOACTBA IIpU Tepexofe Aejia U3 OHOM
CTaauu B JIPYIyl0 COrjalleHHhe, KOTOpOoe 3aKIUeHO MO-
CTaAWIHO, MPU3HAETCS MCIIOJIHEHHBIM, a 00s13aTeIbCTBA
10 HEMY MpeKpallarTcs.

3. TpebyeTcs nu 3aKIOYEHUE HOBOIO COIJIAIIEHMS,
€CJIM corjlallleHue 3aKJII0UeHO Ha CTaaMIO0 MPOU3BOJCTBA,
HampuMep, B Cyle MepBOi MHCTAHILIMU, TIPU 3TOM MOCIE
MoJayyv aJBOKATOM ameUISLIMOHHOM >XaJoObl Ha TMpU-
TOBOP BBILIECTOSIIMI Cyl NPUHUMAET pelleHue o0 OT-
MeHEe MpUroBopa M IMepenaye Jejla Ha HOBOE CyaeOHoe
pa3dupaTesbCTBO B CyH IMEPBOKM MHCTAHLMU CO CTaauM
HOArNOTOBKM K CyJEOHOMY 3aceJaHuI0 WM CydeOHOTo
pazouparenbctBa (. 4 4. 1 cr. 389.20 YVIIK P®) nubo
00 OTMEHEe MPUroBOpa M BO3BpalllEHUU YrOJOBHOIO JeJa
npokypopy (1. 7 4. 1 ct. 389.20 YVIIK P®)?

Oteer: [la, TpeOyeTcss (MCKJIIOUEHUEM SIBJISIETCSI CIIy-
yaii, Korja corjalleHWe M3Ha4YaJabHO MpeaycMaTpuBaeT
MPOJOKEHUE OKa3aHMSI IOPUANYECKONM TOMOIIU B CIIy-
yae BO3BpaTa Jeja U3 BBIIECTOsIIEH cyneOHONM MHCTaH-
uun). Kak orMmeuyanoch Bblllle, TPUHIUNUAAILHBIN TTOMI-
X0l K pa3pelieHuI0 MOJOOHON CUTyalMu 3aKJII0YaeTcs
B TOM, UTO COIJIallleHUe, 3aKJII0UEHHOEe Ha CTaauio Ipo-
M3BOJCTBA B Cyle MEPBOl MHCTAHUMMU, MPU3HAETCS UC-

4



MOJTHEHHBIM, a 00s3aTe/IbCTBa 10 HEMY IIpeKpallaloTcs
Mpy¥ OKOHYAHMM Ha3BaHHOM CTaauM, YTO MPU HEOOXO-
JUMOCTH BKJIIOUAET ITOATOTOBKY M IIOJauy aJBOKATOM
aneJUIIHIMOHHOM KayjoObl Ha TpuUroBop cyna. Mckiwoue-
HUE COCTaBJISIIOT CJydyau OTKa3a JIOBEpUTEJIsl OT 00XKajo-
BaHMs, 4TO perntaMeHTHpoBaHo 4. 7 cT. 49 VIIK PO,
moamn. 6 m. 4 cr. 6 3akoHa 00 aJIBOKATCKON NEITeIbHO-
ctu u 1. 2 cr. 13 KIIDA. B cBere Ha3sBaHHBIX MOJIO-
JKEHUI 3aKOHa MOCJe IOoJadu aneuIsIIMOHHON XKajJoObl
Ha TIpUTOBOp 00s13aTeIbCTBA agBOKaTa I10 IPUHSITOMY
MOPYYEHUIO CUMTAIOTCSl UCIOJHEHHBIMU B TMOJHOM O0b-
éMme. DTO 3HAYUT, YTO B CUTYalluM OTMEHBI IIPUTOBOpaA
W HampaBJieHUsI JeJla Ha HOBOE PAaCCMOTPEHME B MHOM
COCTaBe cyJa WIM BO3BpallleHUs] YTOJOBHOTO Jiejia Mpo-
Kypopy aJBOKaT HE TOJIbKO HE HOKEH, HO U HE MMeEeT
npaBa, TPy OTCYTCTBUM HOBOIO COIJIALIEHU, IpeaycMa-
TPUBAIOIIETO TMTOPYYeHME Ha OCYIIESCTBJICHME 3alllMTHI Ha
CTaIuU TMPOM3BOACTBA B Cyle IEepBOM WMHCTAHLUU WU
Ha CTaguu MpeaBapuTeIbHOTO pacciieloBaHMs, TPOIOJI-
’KaThb OCYIIECTBJICHUE 3alllUThI, MOCKOJIbLKY C IpeKpalle-
HUEM CoOIIallleHUsI agBOKaT OJHOBPEMEHHO YTpauyMBacT
cTaTtyc 3alllMTHUKA TI0 AETy.

4. Moxer 1M HampaBjJ€HHE aJBOKATCKOIro 3arpoca
(amBOKaTCKMX 3alpoOCOB) SIBISTHLCS CaMOCTOSITEIbHBIM
MpeaAMEeTOM MOPYYEHUsT corjlalllieHus1 00 OKa3aHUM IOpU-
INYECKO# TroMoiu?

OtBer: Her. HanpaBneHue aaBoKaTCKOro 3arpo-
ca—3TO MpaBOMOYME aJBOKaTa, KOTOPOE MOXKET OBbITh
HCIOIb30BAaHO MCKJIIOYMTEILHO B CBI3M C OKa3aHUEM
KBaJTU(PULIMPOBAHHON IOPUIANYECKON TOMOIIU CBOEMY
JOBEPUTEII0 U TOJIbKO C 1LIeJbl0 MOJydeHUs MH(pOpMa-
LMW HOCsSIIeH aoKa3aTeJbCTBEHHBI XapakTep. Takum
0o0pa3oM, B KayecTBE OTIEJbHOIO NEHCTBUS, B OTPHLIBE
OT OKa3aHMs aJBOKAaTOM KBaJIU(MUIIMPOBAHHOMN IOPUIN-
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YECKOM IIOMOIINUA CBOEMY ITOBEPUTENIO, BHUIbI KOTOPOM
MpeaycMOTpeHbl M. 2 cT. 2 3aKoHa 00 agBOKaTCKOW me-
SITeJIbHOCTH, U B HE TPEeIyCMOTPEHHBIX 3aKOHOM IIEJISIX,
HaIpaBJieHHe aJlBOKATCKOTrO 3aIipoca HEAOMyCTUMO'.

IlonBoasi utor ckazaHHOMY, INpU (HOPMYIUPOBAHUU
NnpeaMeTa MopydyeHusl, aBoOKaT JOJXKEH:

— 00€ecCIIeYnTh BBICOKYIO CTEII€Hb OMNpPeIeIEHHOCTHU
U MaKCUMaJIbHYI0 KOHKPETHOCTb (POPMYJIMPOBOK IPU-
HUMAEMOTro TMOpYYEeHUS;

— u3beraTb 0000IIEHHBIX (HOPMYIUPOBOK;

— TIIATEJIbHO COIIacoOBaTh C JIOBEPUTEJIEM IIPEIAMET
TOPYYCHUSI.

SIBnsieTcsl BaXKHBIM, YTO TIPU OLICHKE AWCIUILIMHApP-
HBIMM OpraHaMM aJIBOKaTCKOTO caMOyIpaBJIeHUs YCIOBUIA
3aKJIIOYEHHOTro corialieHus: 1 (opMyIMpPOBKHU TIpeaMeTa
MOPYYEeHMST IJIsI TIPUHSATUST PeIlieHUs O TPUBJICUEHUU af-
BOKaTa K JUCHUTUIMHAPHON OTBETCTBEHHOCTU OTCYTCTBUE
BO3paXeHUI CO CTOPOHBI JOBEPUTENISI O BKIIOYEHUM WUJIU
HEBKJIIOUEHUM B COIJIAllleHUEe KaKMX-JIUM0O ITOJOXEHUIt
IOpUANYECKOro 3HaueHusi He umeeT. Bo-mepBbix, mpe-
3IOMUPYETCSI, YTO YPOBEHb IOPUIAMYECKUX 3HAHMIA alBO-
KaTa CyIIECTBEHHO BbIII€ YPOBHS IOPUIMYECKUX 3HAHUI
noBeputesisi. Bo-BTopbix, TpeboBaHUs (denepalbHOro 3a-
koHomatenbcTBa U KITDA x (opme u comepKaHUIO CO-
[JIalleHus 00 OKa3aHUM IOPUANYECKON MOMOIIU, B TOM
4liCJie B YaCTU KOHKPETHOCTU (DOPMYJIMPOBOK IpeaMeTa
MOPYYEHMSsI, Ha JOBEPUTENSI HE PACIIPOCTPAHSIIOTCS.

HyxHO yuMTBhIBaTh, UTO YKa3aHHOE€ BbIIIE BO3MOX-
HO TOJIBKO B Cllyyae, €CIM IMCLHUILUIMHAPHOEe OOBUHEHUE
CBSI3aHO C HemocTaTKaMu (GOpMYyJIMPOBKM IpeaMeTa Mo-
pydeHusl, TIOCKOJbKY pa30oupaTebCcTBO B KBaJM(pUKa-
LIMOHHOM KOMMCCUM OCYIIECTBJISIETCSl B Mpeaenax Tex

! Perienue CoBera DenepabHOI MaiaThl aABOKaTOB Poccuiickoi
Denepanmu 06 anBokaTckKoM 3arpoce oT 08 mrorst 2021 roma.
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TpeOOBaHUII 1 MO T€M OCHOBAHUSIM, KOTOpbIE H3JI0XKe-
HbI B 3XajioOe, mpeacTraBjieHuu, obpameHuu. MismMmeHeHue
npenMeTta U (WJIM) OCHOBaHUS XaloObl, MpeACTaBIeHUs,
oOpaiieHus: He gonyckaetrcs (1. 4 cr. 23 Kogekca npo-
(beccmoHaNbHON 3TUKM amBOKaTa)'.

§ 1.7. HenpaBomepHble YCJIOBHS COIIAIIEHHUS

PaznuuHbie crmocoObl obecrneyeHusl UCIOJHEHUS 10-
TOBOPHBIX 00$3aTe/IbCTB, MPEAYCMOTPEHHBIX TIpakKaaH-
CKMM 3aKOHOAATeJIbCTBOM, HEOOXOAUMBI [Jisl 3allUThl
WHTEPECOB CTOPOH B MPEANPUHUMATEIBLCKUX IPaBOOT-
HomeHusIX. Bmecte ¢ Tem m. 5 cr. 16 KIIDA comepxut
3aMpeT aABOKATy MPUHUMATh OT JOBEPUTEJS KaKOoe-JIM-
00 UMYIIIECTBO B OOecrnevyeHne CorjalleHns 0 TOHOpape.
DTO CBSI3aHO C TEM, UTO 3aJI0T IIpeariojiaracT oOpeMeHe-
HUE MMYIIeCTBa MpaBaMM aaBoKaTa Ha HEro (Iaxe ecliu
(bakTHUeCcKM TIpeaMET 3aj0ra aaBoKaTy He mnepemaércs)?.

B ocHoOBe B3aMMOOTHOLIEHMIT MeEXIY aJBOKAaTOM
U JIOBEpUTEJIEeM JIEXUT O0oBepue, 0ojiee TOro — B3auMO-
J0BepUe, U MOCTPOEHUE JUYHO-AOBEPUTEIbHBIX (humy-
LIMapHbIX) OTHOILIEHUI 3aBUCUT, B TEPBYIO OYEPEdb, OT
NEeWCTBUIA caMoro aaBokaTta. Bc€ 3To mpemompenennio
HEINPUEMJIEMOCTb MCIIOJIb30BaHUSI B aJBOKATCKOM Jesi-
TEJIbHOCTU MPaBOBbIX MHCTPYMEHTOB, MEXaHM3MOB, KO-
TOpbIE XapaKTEPHbl JISI OCYIIECTBJICHMS IpPearnpuHUMA-
TEJABCKOM JIEITEJTbHOCTH.

Takxxe opraHamMu aaBOKATCKOTO CaMOYMpaBJICHMUS
MPU3HAIOTCS HEIOMYCTUMBIMU YCJIOBUSI, TIPOU3BOJIb-

! CkasaHHOe TakxKe Halulo passutue B a03. 4 PaspacHenus Ko-
MHCCUU TI0 3TUKE W CTaHIapTaM O Tpenesiax pacCMOTPEHUST TUCLIU-
TUTMHAPHOTO JeJia B KBAIU(UKAIIMOHHON KOMUCCUU, YTBEPKIAEHHOTO
Pemennem CoBera @ITA PO 25 mexkabpst 2020 roma (BectHuk ®ene-
pasibHOI nanaTsl anBokatoB PA. No 1 (73). 2021. C. 81—82).

2 [Tuaunenxo FO. C. HaydHo-npakTHyecKuii KoMMeHTapuii K Ko-
JeKcy npodeccuoHallbHOM 3THKY agBokaTa. M.: Hopwma. 2016. C. 288.
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HO OrpaHMYMBaIOIIME MPaBO TOBEPUTEsS Ha pacTop-
>KEHUE coryallleHUus 00 OKa3aHUM IOPUAUYECKON Io-
MOIIIH.

K nporuBopeyaliym 3aKOHOAATEIbLCTBY 00 aaBOKaT-
CKOW NesTeJIbHOCTU M alBOKAType YCJIOBUSIM COIJIallle-
HUsI, B YACTHOCTH, MOXHO OTHECTH:

* CaHKIIMU 3a pacTopxeHue cornameHus. Hanpumep,
HEBO3BpAT aBAHCOBBLIX TIIaTeXeW M APYTUX AEHEXHBIX
CPEICTB TOJHOCTBIO WM B YaCTHU, B CiIy4yae JOCPOYHOIO
pacTOpP>KEHUSI COIJIAIIEHUSI MO MHMUIIMATUBE JTOBEPUTEIS.
[TonoOHBIE yCIOBUSI HEMTPAaBOMEPHO OTpaHUYMBAIOT O€3-
YCJIOBHOE TIpaBO AOBEPUTENS B JIt0OOe BpeMs 0e3 00b-
SICHEHMSI MOTHUBA CBOUX IOEWCTBUU pPACTOPTrHYTb COIJa-
LLIEHUE;

* YCJIIOBMS O BBIILUIATE aJBOKAaTy CYMM B BHUAE He-
YCTOUKHU, TI€HU, BO3MEIIEHUs YOBITKOB U T. I. B Cllyyae
pPacTOpKE€HUS COIJIAIIEHUsI TOBEPUTEIIEM;

* YCJIOBMS O HEBO3MOXHOCTM pa3rJallieHusl JOBEpU-
TeJIeM CBEIEeHMIA, COCTaBJISIIOIIMX TailHY COTIJIalleHus,
JIM0O O HEOOXOIMMOCTHU TIOJYYEHUsI JOBEpUTENIEM IIpes-
BapUTEJIbHOIO MMCHMEHHOIO COIJIacusl aJBOKaTa Ha pas-
MIallleHUue YCJIOBMIA COTJIallleHUs;

* YCJIOBUSI O BO3HArpaxkKaeHwWu, OOYCJIOBJIEHHOM pe-
3yJbTaTOM OKa3aHUsl MOPUAMYECKON TOMOIIMU («TOHO-
pape ycrexa») Mo yroJjoBHOMY ey (B corjialleHue Ha
OKazaHue IOPUANYECKON MOMOIIU IO YTroJOBHOMY AENy,
paBHO KaK U MO Jeay 00 agMMHUCTPAaTMBHOM MpaBOHa-
pyLIEHUM, HEAONYCTUMO BKJIIOYATh MOJOXEHUS 00 00-
YCJIOBJIEHHOM BO3HarpaxaeHuu)'. HapymieHue maHHoOro

"' Cwm. 11. 4.1. 3akoHa 00 agBOKATCKOM JESTEILHOCTH, a TAKXKE 11. 2
ITpaBua BKJIIOUEHUST B corjlallleHHWe aaBoKaTa C IOBEPUTEIEM YCJIO-
BUSI O BO3HArpaxIeHWM, 3aBUCSIIEM OT pe3yjbTaTa OKa3aHWs IOpu-
IMYeCKOU TToMoInH, yTBepXae¢HHbIX Pemennem Copera ®OITA PD or
2 ampenst 2020 rona, potokon Ne 12 [DnekTpoHHBIN pecypc]: — Pe-
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3aKOHOJIATeJIbHOTO MpEeAINKCaHus, SIBJISISCh OTAEJIbHBIM
BUJIOM JTUCLUMIUIMHAPHOTO HapyIIeHUs, 0COO0 OITacHO
T€M, YTO IOPOXAAeT y JOBEPUTEIsI COMHEHHUS B 4YeCT-
HOCTM aJBoKaTa, a TakXke ITOApbIBaeT JOBEpUE K aBTO-
pUTETY U OECIPUCTPACTHOCTU OPTaHOB T'OCYIAapCTBEHHOM
BJIACTU (MpeABapUTEILHOIO paccieqoBaHMsI, MPOKypaTy-
pbl, cyna u ap.). [lpumepamu ycioBuil 0 Bo3Harpaxuie-
HUM, OOYCJOBJIEHHOM pE3yJbTaTOM OKa3aHUsl IOpUIM-
YecKoil Tomoly («roHopape ycrexa»), HelpaBOMEpPHO
BKJIIOUEHHBIX B COIJIAILIEHME HA 3allUTy IO YTOJOBHOMY
NeJy, MOTYT SIBJISITbCS CJIEIYIOLIME:

— «B cllyyae nepekBaiuGUKalud BMEHSIEMOTro IMpe-
crymieHus ¢ 4. 5 cr. 290 YK P®, Ha 4. 2 cr. 159 unm
4. 3 c1. 159 YK PO, B KayecTBe ToHOpapa ycriexa aaBo-
KaTy JOJDKHO OBITh BBIIJIAYEHO «... py0.»;

— «B CJlyya€ M3MEHEHHUSI B XOJe MpeaBapUTEJbHOIO
paccienoBaHUsl Mepbl IMPeceYeHUs] C 3aKIIUYEHUs II0f
CTpaxy, Ha Mepy IpeceuyeHus], HE CBSI3aHHYIO C OrpaHM-
YyeHHeM CBOOOIbI, JOBEPUTENIb OOSI3yeTCsl OIJIaTUTh al-
BOKaTy CyMMY B pa3Mepe «... py0.» u T. I.;

— YycJIoBUS 00 OKa3aHWM aJBOKATOM JOBEPUTEIIO
B paMKax IOpUAMYECKO MOMOIIM IO Aedy MocpeaHuye-
CKMX U (MJIM) KOMHUCCHUOHHBIX YCIyr, HampaBJ€HHbIX Ha
CaMOCTOSITeJIbHOE M3BJIEUCHME aIBOKATOM BbITOJIbI;

* yciaoBusi 00 yaepxKaHMM 0Oe3 3aKOHHBIX Ha TO OC-
HOBaHUII HEOTPaOOTAHHOIN YacTU BO3HATPaKACHUS WU
WHBIX HEMCITOJIb30BAaHHBIX B XOJ€ OKa3aHUsI I0pUINYECKOM
TOMOIIIM JIEHEXHBIX CPEICTB NOBEPUTENSI B Clydyae [0-
CPOYHOI0 PaCTOPXKEHMSI COrjiallleHusl noBepuTeaeM. Baxk-
HO: MPU PaCTOPXKEHUU TOBEPUTEJIEM COIJIALLICHUS OIaTe

xxum poctyna: https://fparf.ru/documents/fpa-rf/the-documents-of-
the-council/rules-inclusion-in-the-agreement-between-the-lawyer-
and-the-principal-terms-of-remuneration-dependin/ (mara oOGpartie-
Hust: 15.11.2022).
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nojiexar (pakTUYeCKM OKa3zaHHasl aJBOKAaTOM IOpUanYe-
CKasl TIOMOIIlb Y MOHECEHHBIE UM U COTJIaCOBaHHBIE C J10-
BEpUTEJIEM PacXojbl, OAHAKO yAep:KaHUEe BO3HATPAKICHMSI
CBepX BBIMOJHEHHOI pabOThl HEMO3BOJMUTEIBHO;

* yCJIOBUSI 00 YCEUEHHBIX MOJHOMOYMSIX;

* ycioBus 00 yyacTMM ajBoOKaTa-3alllUTHUKA B OJI-
HOM JINOO HECKOJBKMX CJIENCTBEHHBIX U MHBIX MPOLECCY-
aJIbHBIX JEUCTBUSX (B TOM YMCJIe CyOeOHBIX 3acedaHUsIX)
WIM O NEeUCTBUM COIJallleHWsl Ha OIpede€HHbI Bpe-
MEHHOI nepuon (OOWH JIeHb, HENeN0, Mecsl U T. 1.);

* BKJIIOYEHME 3aBEIOMO HEUCIIOJHHUMOIO YCJIOBUS.
Hanpumep, ycnoBusi o0 oKa3aHUU IOPUAMYECKON I1O-
MOIIIM B HaMNpaBJ€HUM OCYXIAEHHOTO [Jis OTObIBAaHUSI
Haka3aHus B OAMH M3 OrOBOPEHHBIX CTOPOHAMM CO-
riaaumeHuss peruoHoB. HempaBoMepHOCTh HpPUBEAEHHOIO
yCJIOBUSI BbIpaxkeéHa B TOM, 4YTO, corjiacHo 4. 1 crt. 75
YronoBHO-UCNIOTHUTEABHOTO  Kodekca  Poccuiickoit
Denepalli, <«HOPAO0OK HANPABACHUS OCYICOCHHbIX 6 UC-
npasumenvHble yupedcoeHus onpeoensemcs @eoepanbHbiM
OP2AHOM — UCHOAHUMENbHOU  8Aacmu,  OCYU,eCMENIOUUM
@yHKuuu no evipabomke U peasuzauuu 20cyoapcmeeH-
HOUl NOAUMUKU U HOPMAMUBHO-NPABOBOMY DPecyAUpO8aHUro
8 chepe ucnoaHeHusi y20A08HbIX HAKA3aHuil». Takum 00-
pa3oM, HU Y OCYXJIEHHOIrO, HU y JWla, NEHCTBYIOIIETO
B €ro MHTepecax, HeT IlpaBa TpeOOBaTb HaIlpaBJICHUSI
OCYXIEHHOTO K JIMIIIEHUIO CBOOOIBI B KOHKPETHOE MUC-
MpaBUTEIbHOE YupexneHue. PaBHO Kak M y agBokara
HET IpaBa BKJIOYATh MOJOOHOE YCIOBME B COIJIAlIEHUE
00 OKa3aHUM IOPUIMYECKON IMOMOILIM, TaK KaK OH He
HafeJ€H MOJHOMOYMSIMM IO BBIOOPY MCIIPABUTEIHLHOTO
YUYPEXIEHHUS, B KOTOPOE OCYXIEHHBIM OyaeT HampaBJieH
IUISl OTOBITUS Haka3zaHWs. 3akJIOYeHUE aJBOKATOM CO-
[JIAlIEHUsI Ha OKa3aHME IOPUAMYECKOM ITOMOIIM C 3aBe-
JOMO HEUCMOJHUMBIM TPEeIMETOM MOPYUYEHUsI SIBJISICTCSI
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HEIOMYCTUMbIM U MOXET MOJIyYuTh HEraTMBHYIO OLIEH-
Ky B XOA€ JUCLUIUIMHAPHOTO IMPOU3BOACTBA C BBIBOJIOM
0 JUCUMIUIMHAPHOM MPOCTYIIKE.

e obemaHue (rapaHTHsI) JOBEPUTETIO ITOJOXUTEIb-
HOTO pe3yibTaTa BbIMOJHEHUS mopydeHus (1. 2 cr. 10
KIIDA) u np.

HecomHeHHO, 4TO TpaBuia coxpaHeHus nmpodeccuo-
HaJIbHOM TaiHbI PaCpPOCTPAHSIOTCS U HA YCIOBUS COTJIa-
IIeHUsI 00 OKa3aHWU IOPUAMYECKON MOMOIIM, BKIIHOYast
NEHEXHbIE pacyeTbl MEXAY alBOKATOM W JOBEpHUTEEM
(m. 5 cr. 6 KIIDA). Ucxonsga M3 M3JI0XKEHHOTrO, 3aciy-
>KMBalOT 0COOOT0 BHMMaHHUSI HeINpaBOMEpHBIC NeiCTBUSI
M0 BKJIIOYEHWIO B COIallleHWe OrpaHUWYeHUil, KOTOpbIe
He JOITyCKAaloT MpedaHusl TJIacHOCTU (pasrjalleHust) 10-
BEpUTEJIEM YCJIOBUI 3aKJIIOYEHHOTO COIJIALIEHUSI B TOJ-
HOM 00BbEMe OO B €ro 4acTu.

ComtacHo nosioxeHuto 1. 3 cr. 6 KIIDA, «adeoxam
He modxcem Obimb 0c6000)Cc0eH om 00S3AHHOCMU XPAHUMb
npogheccuoHarbHy0) MaliHy HUKem, Kpome 008epumens.
Coenacue dosepumens Ha npexkpaujeHue oOelicmaus aodeo-
KamcKoil maiiHol 00A4CHO OblMb GbIPANCEHO 8 NUCbMEHHOI
gopme 6 npucymcmeuu adeokama 8 YCA08USX, UCKAOUAI)-
wux eozdeticmsue Ha 0ogepumens co CMOPOHbl A08oKama
u mpemoux auy». IlyHkt 4 cratbu 6 KIIDA ycraHaBim-
BaeT Ipeaesibl NCIOIb30BaHUSI aABOKATOM CBEACHMIA, CO-
OOILLIEHHBIX €My JTOBEPUTEIIEM.

Hecmotpss Ha TO, 4TO BBepeHHas aaBOKaTy TaiiHa
SIBJISIETCSI OJTHOW M3 rapaHTUii KOHCTUTYLIMOHHOTO TIpaBa
KaXJ0ro Ha MoJjiydeHHe KBaIM(PUIIMPOBAHHOM IOpUaANYE-
CKOIl MOMOIIIM, HaMpaBJIeHHON Ha obecreyeHue HMMY-
Huteta goBeputens (. 1 cr. 6 KIIDA), B TO ke Bpems
OHa He sIBJIsgeTcs abCOMIOTHOM, TaK Kak II. 4 c¢1. 6 KIIDA
MPeayCMOTPEHbl TPU CUTyallMM, KOTAa pPEeXUM TalHBI
MOXET OBITb aaBOKATOM HapylleH: s 00OCHOBaHUsI
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CBOEH MO3ULIMU MPU PACCMOTPEHUM TIpaxkAaHCKOTO CII0-
pa MeXOay HUM M JOBEPUTENEM; IJisI CBOEH 3alllUThI 1O
BO30YXAEHHOMY IWCLUIIMHAPHOMY MHPOU3BOACTBY; IS
CBOEM 3alUTHI MO BO30YXIEHHOMY YTOJOBHOMY JEJTy.

B nomnosHeHue K cKa3aHHOMY YMECTHO OTMETUTb CH-
TyallMO0, KOrja aJaBoOKaT BBIHYXIEHHO WIET Ha 4YacTuUY-
HOE€ pacKpbIThEe TIPO(PeCCUOHAIBLHON TalHbI, IEeHCTBYS
B MHTepecax CBoero noBeputesis. Tpedyercs: u sl 3TO-
ro cornacue goseputensi? OTBET Ha JaHHBIN BOIIPOC HE
TaK TMpoCT. M3BECTHO, YTO IO YroJIOBHOMY Ay aaBOKaT
He BIIpaBe 3aHUMAaTh MO3UIIAIO, TPOTUBOpPEUAIYI0 WHTE-
pecaM CBOEro MOA3alIMTHOIO, 3a UCKIIOYEHUEM CJIyYaeB,
Korja oH yOexI€H B HalWu4yuMu camooroBopa. Mcxond us
CKa3aHHOro, IO BCel BEpPOSITHOCTU, B LIEISIX OMNpPOBEP-
>KEHMSI CaMOOroBoOpa, AEUCTBYsI B MHTEpecax CBOEro J0-
BEpUTEJIsl, aJBOKAT TakKXe BIpaBe PaCKPbITh CBEICHUS,
COCTaBJISIIOILIME TIpeaMeT MpodeCcCUOHaANIbHOM TaiHBI.

[Ipu dopmynupoBaHUM YCIOBMUIA COTJIALIEHUSI O CO-
XpaHEHUM aJBOKATCKOM TaWHBI, paBHO KaK U IIPpU HX
WUCIOJTHEHUU, CJIEAYeT YYMUTHIBAaTh pa3bsICHEHUS TII. 8
«PexoMeHmanuii 1mo 0OECITIEYEHUIO aIBOKATCKON TaHEBI
W TapaHTUI HE3aBUCUMOCTU aaBOKaTa IPU OCYIIECTBIIE-
HUM aaBOKaTaMM MPOMECCUOHAIBHON AeSITEIbHOCTU»,
yrBepkaEHHbIX Pemenuem Cosera DenepanbHoil maja-
Thl agBokaToB Poccuiickoit Menepanuu ot 30 HOA0ps
2009 roma'!, B KOTOpPBIX yKa3aHO, YTO «HEO0OX00UMOCHbHO

I «PexoMeHmanmu mo obGecrneyeHUIo aaBOKATCKOW TaliHbI U ra-
paHTHUIT HE3aBUCUMOCTH ajBOKaTa MPU OCYIIECTBICHUU aJBOKaTaMH
npodecCUOHATBHON NesaTeIbHOCTU». YTBepxkaeHbl Pemnennem Coseta
ODITA PO ot 30 Hos16pst 2009 rona (rpotokoi Ne 3) (C UBMEHEHUSIMU OT
28 ceHTs6pst 2016 roma, mpoTokoa Ne 7, ot 05 oksiopst 2017 rona, mpoTo-
koit Ne 5) [DnekrpoHHBIi pecypc|: — Pexxum nocrtyma: https://fparf.ru/
documents/fpa-rf/the-documents-of-the-council/recommendations-
to-ensure-attorney-client-privilege-and-guarantees-the-independence-
of-the-lawyer-in/ (mara oopamenus: 15.11.2022).
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COXpaHeHUs: a08OKAMCKOlU MAlHbl 0npedessitomcss 0cobeH-
HOCMU UCNOAHEeHUs adeoKkamamu 0053aHHOCMU, YCMAHO8-
AeHHoil n. 2 cm. 7.1 @edeparvroco 3akona om 7 ageycma
2001 e. Ne 115-D3 «O npomusodeiicmeuu neeaiu3ayuu
(ommbieanuro) 00x0008, NOAYUEHHBIX NPECMYNHBIM NYMeM,
U QuHaHcuposaHuro meppopusma» (dasee — 3aKoH 0 Npo-
mueodeticmeuu ne2aiu3ayu 00xo0os).

CormacHo m. 2 ct. 7.1 3aKOHa O MPOTUBOIEHCTBUU
Jlerajau3aly JT0XOA0B MpY HaJIWYMM y aaBoKaTa JIFOOBIX
OCHOBAaHUM mMojaratb, 4YTO CAEJKM WIM (HUHAHCOBbBIC
ornepauuu, ykazaHHble B 1. 1 cT. 7.1 maHHOro 3akoHa,
OCYILIECTBJISIIOTCSI UJIM MOTYT ObITh OCYIIECTBJIEHBI B 1ie-
JIIX Jeranu3auuy (OTMbIBAaHMSI) JTOXOJOB, IOJy4eHHBIX
MPECTYMHbIM MyTeM, WIW (UHAHCUPOBAHUSI TEPPOPU3-
Ma, aJlBOKaT 00si3aH YBEJOMMTb OO0 3TOM YMNOJIHOMOYEH-
HBIA OpraH.

IIpu sToM m. 5 cT. 7.1 3aKOHa O MPOTUBOIECHCTBUU
Jleraau3aluy  J0XOA0B YCTaHOBJIEHO, YTO ITOJOXEHUSI
m. 2 cT. 7.1 JaHHOrO 3aKOHAa HE OTHOCSITCS K CBEICHM-
sIM, Ha KOTOpPBIE PACIIPOCTPAHSIOTCS TPeOOBAHUS 3aKO-
HomatenbcTBa Poccuiickoit Denepaiiiu o0 COOMIOAESHUMN
aaBOKATCKOW TalHbI».

Takxke HEOOXOAMMOCTbIO COXpaHEHMUs aJBOKATCKOM
TaliHbI OMPENEISIOTCSl JEUCTBUSI HAJTOTOIIATEIbIIMKOB —
aZBOKAaTOB M aJBOKATCKMX oOpa3oBaHMIi B cllyyae, KOrI-
Ja HAJIOTOBBIN opraH B cwiy moam. 6 1m. 1 cr. 23, m. 1
cT. 93 u 93.1 HK P® T1pebyeT oT HUX MpeaocTaBICHUS
JOKYMEHTOB, HEOOXOIMMBIX IS UCUMUCIICHUS U YIUIaThl
HaJIOTOB.

B sTtoM ciyyae ciemyeT pyKOBOICTBOBAThbCSI IPaBO-
Boii mosunueit, kotopyto Koucruryumonuselii Cyn P®
copMmynupoBasn B omnpeaenaeHun ot 6 mapra 2008 T.
Ne 449-O-I1 u nmoaTBepaua B ompenesieHun ot 17 uioHs
2008 1. Ne 451-O-I1.
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CornacHo 3TOM MO3UIIMHK, TMOJOXEHUs Toam. 6 m. 1
ct. 23 m 1. 1 ct. 93 HK P® He Moryr paccMaTpuBaTh-
Ccd KakK BO3Jaralollre Ha aaBoKaTOB M aaBOKATCKHUE
0o0pa3oBaHUA O0SI3aHHOCTH IIPEJOCTABISATh HAJOrOBO-
My OpraHy JiloOble JTOKYMEHTBI, COIepKallue CBEACHUS
O JOBEPUTENSIX U, COOTBETCTBEHHO, MpeaycMaTpUBalo-
e OTBETCTBEHHOCTh 3a HEWMCIOJIHEHWE TaKOro HOp-
MaTUBHOIO YCTAHOBJIEHMSI KaK 3a HaJIOrOBOE IIpaBo-
HapyumieHue'. B Xome ocylecTBIeHMsT KOHTPOJS 3a
cOOJTI0IEHMEM 3aKOHOIATeJIbCTBA O Hajorax M cbopax,
pacropsiiMTeeEM CBEICHUIA, COCTaBISIONINX aJBOKAT-
CKYIO TaiiHy, sIBJsieTCsl caM aoBepurenb’. PaspelneHue
K€ CIIOPOB O TOM, COAECPKUT JIM 3allpallliBacMbIil y aj-
BOKaTa JOKYMEHT CBEIEHMUS, COCTABJISIOIINE aIBOKaT-
CKYIO TaiiHy, JU00 OTHOCHUTCS K JOKYMEHTaM, KOTOpbIe
CBSI3aHBI C OIIEHKOM HAaJIOTOBBIX TOCJEACTBUI CIEJIOK,
3aKJII0Ya€MbIX aJIBOKATOM CO CBOWMHK JTOBEPUTEISIMU,
M OTpaxalollMxX €ro COOCTBEHHBIEC JOXOIAbl U PACXOIbI,
A OTTOrO MOTYIIMX OBITh NOABEPTHYTBIMHU IIPOBEPKE
B OOBIYHOM IMOPSAKE, BXOAUT B KOMIIETEHLIMIO IPaBO-
MPUMEHUTENBHBIX OpraHoB. B To ke BpeMsl BO3HUKalO-
e MeXIy aaBokaTaMu (aJBOKAaTCKMMHU OOpa30BaHM-
sIM) ¥ HaJIOTOBBIMKM OpTaHaMM CITOPHI O TOM, CoIepxKaT
JIA TOKYMEHTBI, 3alpaliiBaeMble HaJIOTOBBIM OPTaHOM,
CBEJCHUS, SBIISIIOLIMECS ITPEIMETOM aJBOKATCKOM Taii-

I'CM. TaM Xe, 1. 9.

2 CM. Paspgacuenna CoBeta AOBOKATCKOM mayaThl T. MOCKBEI
o BompocaM mpodecCuoHaIbHOM 3TUKU amBokaTta «O coxpaHe-
HUUW aIBOKATCKOW TaHBI IIPU IIPOBEACHUN HAJIIOTOBBIX ITPOBEPOK
(YTBepxkneHo Pemennem Coseta Ne 87 ot 19 urong 2007 r.), KO-
TOpBIC OCHOBAHEI Ha IIPaBOBOM MO3UILINY, N3T0KeHHO KoHCTUTY-
unoHHbIM Cynom P® B Onpenenenuu ot 6 mapta 2008 . No 449-
O-I1 u nontBepxnéHHoit B Onpenenenuun ot 17 utons 2008 r.
Ne 451-O-I1.
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HBI, JOJDKHBI pa3pelniaThbCsl BBIIIECTOSIIMM HaJOTOBBIM
OpraHoM WJIM cyaom!.

B cuny oOmwmx mnpaBul, ajaBoKaTcKasl TaliHa He
OrpaHMYMBAETCSI HU BUIOM CYIOIIPOM3BOJCTBA, B KO-
TOpPOM TIpMHUMAET Yy4yacTHe aJaBOKaT, HU CIIOCOOOM
OoKa3bIBaeMoOl 1opuamueckoir momoiu. Cpok XxpaHe-
HUSI aJBOKATCKOM TaliHbI HE OrpaHMYeH W HE 3aBUCUT
KakK OT CpoKa MpeKpallleHus B3aUMOOTHOIIEHUI C J0-
BepuTeJeM, TaK U OT OCHOBAaHUN M NPUYMH MX IIpe-
KpalleHus. YKa3aHHasl TaliHa sIBJIsIETCS MpUBUJIETUEH
IOBEPUTENIS, TIPUHALJICKUT €My M HaxXOAUTCSI B €ro
WUCKJIIOUMTEJIbHOM BEIEHUU, TakKMM 00pa3oM, TOJbKO
JIOBEpUTEb HaAeJ€H MOHOIIOJbHBIM IIPaBOM OIIpeae-
JISITh €€ pPeXUM, CPOK AEUCTBUS U Mpeaeabl UCIIONb-
30BaHus. TOJIbKO IOBEepUTENb BIpaBe OCBOOOAUTH aj-
BOKaTa OT OOSI3aHHOCTU XPaHUTh TPOdeCcCUOoHATbHYIO
TaliHy, NMPUYEM corjiacue 00 3TOM JOJIKHO ObITh JaHO
B MUCBMEHHOI (opMe C TOUYHBIM yKazaHueM o0bEMa
pacKpblBaeMbIX CBeIEeHUI. AIBOKAT JIMIIb OCYIIECTBIISI-
€T orpaxiaeHue yKa3aHHOI TallHbI OT HEIPaBOMEPHOTIO
pacnpocTpaHEeHUS.

Kak ormeuaeTcs B 0OpUAMYECKON JUTEpaAType, «a080-
Kamckas maiHa K adsoKkamy OMHOCUMCA MOAbKO NO Ha-
36aAHUI0 U NO 00S3aHHOCMU ee XPAHUMmb, a NPUHAOAEHCUM
OHA UCKAIOUUMENbHO 008epumentol»>.

' Cm. Pexkomenpaunu CoBera ®PIIA P®D 1o obGecrieyeHUIO0 agBo-
KATCKOM TalHBI U TapaHTU HE3aBUCUMOCTHU aIBOKATa MPU OCYILIECT-
BJIICHUM agBOKaTaMM MPOGheCCUOHATBHOM AeITeIbHOCTH», YTBEPXKIe-
ol perienneM Coseta @ITA PO or 30 Host6pst 2009 roa.

2 Cm.: Kunnuc H. M. (unen KBanudukanmoHHOi KOMUCCUM ALl-
BOKaTCKOW majnaTbl T. MockBbl) TToBbillIeHHE KBaIM(pUKALMK aaBO-
KaTOB — HAaAEXKHBINA MyTh K MPpodecCHOHAIM3MY U TIpodeCCuoHAab-
HOI Ge3omacHOCTU (Ha mpuMepe onbiTa ATBOKATCKOM nanatsl . Mo-
ckBbl) // BectHuk AnBokarckoit manatsl T. MockBel. 2010. Beimyck
Ne 3—4 (77—78) C. 82.
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§ 1.7.1. CoraauieHue ¢ yCe4€HHbIMHI MOJTHOMOYHSAMEI

Jlo BCTyIIeHMSI B YroJIOBHOE [eJ0 B KayecTBEe 3a-
IIMTHUKA, TIpaBOMOYMS aJaBoKaTa perjlaMeHTUPYIOTCS
3aKOHOJATeJbCTBOM 00 anBokaType. C MOMEHTa BCTyM-
JIGHWS B YTOJIOBHOE€ JEJO 3alllMTHUK TpHUoOpeTaeTr co-
BOKYITHOCTb IpaB W OO0S3aHHOCTEH, MPearyCMOTPEHHbBIX
cT. 49, 53 u 248 YIIK PO.

JInst pa3penieHust BOmpoca O MPaBOMEPHOCTU 3aKITIO-
YeHHUsI COTJIALIeHMSI Ha 3allUTy ¢ OTpaHMYEHUEM IOJHO-
MOUMIi 3alIIUTHMKA HEOOXOAUMO OOpaTUThCSI K TpakaaH-
CKOMY 3aKOHOJATEIbCTBY, OMHUM M3 OCHOBOITOJIAraoimux
MPUHLMIIOB KOTOPOTO SIBJISIETCS MPUHLIMIT CBOOOIBI J0-
roBopa, inter alia!, mpeamnosnaramoIiuii cBoOOIy B OIIpe-
NeJeHUU JIIOObIX YCJIOBUI AOTrOBOpa, €CJIM OHM HE IIpo-
TUBOpEYaAT 3aKOHOAATEIbCTRY.

B cuny . 2 cr. 1 TK P® «epaxcoane (¢pusuueckue
Auya) u rpuduyecKue AuUYa npuodpemarom U oCyu,ecmensi-
OMm C80U 2pa)dcOaHcKue npasa ceoelli 6onell U 8 c60emM UH-
mepece. OHU c80000HbL 8 YCMAHOBACHUU CEOUX NPA8 U 005-
3aHHOCMeEll Ha 0CHOGe 002080pa U 8 onpedeseHuu A00ObIX He
npomueopeuauux 3aK0H00ameabcmay ycaosuil 002080pa».

CornacHo n. 4 ct. 421 TK P®, «ycrosus doecosopa
onpedensiomes no YCMOMPEHUI0 CHOPOH, KpoMme Cay4aes,
Ko2da codepicarue COOMEEmMcmayueco ycaoeus npeonu-
CAHO 3aKOHOM UAU UHbIMU NPABOGLIMU AKMAMU».

Takum oO6pa3oM, yKazaHHBIN BbIlIE MPUHIIAN HE HO-
CUT aOCOIOTHOIO XapakTepa U MOABEpPKEH OrpaHUYECHM-
M, B TO BpeMs KakK B cooTBercTBUU C M. 1 cT. 422 T'K
P® «docosop odonncen coomeemcmeosamv 00s13amenvHbIM
04151 CMOPOH NPABUAAM, YCMAHOBACHHbIM 3AKOHOM U UHbIMU
npasosviMu aKkmamu (UMNepamueHviM HoOpmam), oelicmey-
FOWUMU 8 MOMEHM €20 3aKAIOUEeHUs».

! «Cpenu npouero» (J1aT.)
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Kak roBopusin puMJIsiIHE, yacmHbvle 002080pbl HEe MO2YM
UsMeHAms oelicmeus nybauuHo2o 3axona (IPUHLIMI pactis
privatorum juri publico non derogatur). To, 4TO IPOTUBO-
peYuT MpUHLMIIAM (HayajaM) IpaBa, HE MMEET IOpUAu-
YECKOUN CUJIBL.

HecMoTtps Ha TO, YTO corJIallEHWE Ha 3alIUTy MEX-
Iy AIBOKATOM WU JOBEPUTEJIEM SBJSIETCS JTOTOBOPOM,
MnpeaycMaTpuBalOIIUM IIpaBa U OOSI3aHHOCTU CTOPOH,
MOJTHOMOYMSI aaBOKaTa, MEUCTBYIOIIETO B KayecTBE 3a-
IIMTHUKA B YTOJOBHOM CYIOIPOM3BOACTBE, OIpEaesIsi-
I0OTCS  HEINMOCPEACTBEHHO COOTBETCTBYIOIIMM IPOLIECCY-
aJIbHbIM 3aKOHOJATEJIbCTBOM, M CTOPOHBI HE BIIpaBe IO
CBOEMY CBOOOITHOMY YCMOTPEHMIO MPOU3BOJBHO pPACIIN-
pATh 100 OrpaHMYMBATh MX. YKA3aHHBIM MOAXOJ UMEET
CYILIECTBEHHOE pa3jiuyre C IPUOOPETEHUEM ITOJTHOMO-
YUA MOpeaCTaBUTENsSI NOBEPUTENIsl, HalmpuMep, B TIpax-
JAHCKOM M apOMTpakHOM IMpolieccax, B KOTOPbIX KpyT
MOJHOMOYMI aABOKaTa ONPEESISIEeTCSI CAMUM TOBEpUTE-
JIeM W MOATBEPXKIAETCS TOBEPEHHOCTbIO, BBIIAHHOUW al-
BOKaTYy.

Tem BpeMeHeM IOpPSAOK ydacTWsl aJBoKaTa B Kaye-
CTBE 3allUTHUKA B YTOJIOBHOM CYIOIIPOM3BOJCTBE MMEET
IBE COCTaBJISIIOIIME — IIPOLIECCYaIbHYIO  (perjlaMeHTH -
POBAHHYIO YrOJOBHO-IIPOLIECCYAJIbHBIM ~ 3aKOHOJATEJIb-
CTBOM) M OpPTraHM3aLMOHHYIO (perJiaMeHTHPOBAHHYIO 3a-
KOHOJATEJIbCTBOM 00 aIBOKATCKOW NEITEbHOCTA W al-
BOKaType).

N3BecTHBl mpuMepsl, Koraa B TpeaMeT TMOpYy4YeHUs,
MNpPEeAyCMOTPEHHBIM B COMIAIEHWMW Ha 3alluTy, Kpo-
M€ NEeHCTBUIA, KOTOPbIE aaBOKAT OOSI3yeTCSl COBEPIIMTD,
BKJIIOYAIOTCSI M Pa3jdYHbIC 3aIpeThbl, OrpaHUYMBAIOIINE
€ro B COBEPIUECHUU OIPEACTIEHHBIX AECUCTBUA, Mpemyc-
MOTPEHHBIX YTOJIOBHO-TIPOLIECCYAJIbHBIM 3aKOHOIATE/b-
CTBOM M (WJIM) 3aKOHOIATEJIbCTBOM 00 aJaBOKATCKOM

55



JIesITeIbHOCTU M aJBOKAType, YTO MCKaXXaeT caMy (PyHK-
LIMIO 3alUTHI.

CornacHo c(OpMHPOBAaHHBIM OpraHaMM aaBOKATCKO-
ro camMoyIpaBjl€HUs IOAXOAaM, HEMPaBOMEPHO BKIIIO-
yaTh B IPEAMET MOPYYEHUS TAKUE 3aMpeThbl, Kak:

* y4acTBOBaTh B JOMNPOCE MOA03PEBAEMOr0, OOBUHSIE-
MOTO, paBHO KaK M B MHBIX CJEICTBEHHBIX U IPOLIECCY-
aJIbHBIX TEUCTBUSIX, CYJIEOHBIX 3aceIaHMsIX;

* cobupaTb M MPEACTaBIsSITh MHGOpPMALIUID, MMEIO-
LIYIO J10Ka3aTeJbCTBEHHOE 3HAYE€HUE; 3adBJISITh XoaaTai-
CTBa, BO3paxeHuUsi / MPUHOCUTH 3aMedyaHusi / MoaaBaTh
>KajoObl / ydyacTBOBaTh B CyIeOHO-KOHTPOJbHBIX MPOU3-
BOACTBAX U T. [I.;

* HamnpaBIsATh AaABOKATCKMIA 3ampoc; OIpalluiBaTh
C UX corjlacus JIML, IIPEeAIOJOXUTEIbHO BIAACIOIINX
vH(opMaLmeit, oTHOCSIIEHCsT K ey, M0 KOTOPOMY ajl-
BOKAT OKa3bIBAET IOPUANYECKYIO TTOMOIb;

* MIpUBJIEKATh Ha JIOTOBOPHOM OCHOBE CIIELMAIMCTA
W Ip.

BHeceHue B corialieHue yCIOBUM, OrpaHUYMBAKOIINX
MOJHOMOYMS 3allUTHUKA, MPEIyCMOTPEHHbIE 3aKOHOMA-
TEJILCTBOM, a TakKxXe MpPeAIojararolnX OCYIIECTBICHUE
3alIUTHUKOM JIMIIb YaCTU M3 HUX CJIEAYEeT paclieHWBaTb
KaK JEWCTBUSI, KOTOpble KaK caMu MO cebe, TaK U BO
B3aMMOCBSI3M C APYTMMU HaApyLICHUSIMU OAEUCTBYIOLIETO
3aKOHA MOTYT OBITh MPU3HAHbBI HAPYILIAIOIIUMU KOHCTU-
TYLMOHHBIE IIpaBa ITOA3aLIMTHOrO, a MMEHHO HCKaxa-
IOIIMMHM CaMO CYIIECTBO IpaBa Ha 3amuTty. [lomoOHbIe
neiictBust uayt Bpaspe3 ¢ KoHctutyumeit Poccuiickoit
denepanyu, JeKJIapUPYIOLIEH MpaBO KaXXIO0ro Ha IOJIy-
YyeHWe MMEHHO KBaJU(PUUMPOBAHHON OPUANYECKOUN MO-
MOIIIX.
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BbiBo: 3akjioueHMe cOIJIallleHUsl Ha 3allyTy 10 yro-
JIOBHOMY JIeJly C YCEYEHHBIMU IMOJHOMOUYMSIMUA HENOMy-
CTUMO.

§ 1.8. KomuecTBO 3K3eMILISIPOB COTJIAIIEHUS

BaxHbIM acnekToM MNpu 3aKIIOYEHUM (MCIOJIHEHUM)
COTJIAlICHUS Ha 3allUTy SIBIISIETCS COOIIOACHUE TpeOoBa-
HUSI O HaJIMYMM HE MEHee JIBYX paBHO3HAYHBIX DK3EMII-
JIIPOB COIJIallleHWsI, paBHO KaK U BCeX MPUJIOXEHUM, J10-
MOJTHEHU U M3MEHEHUN K HeMY: OOWUH 3K3eMIUIIp I
agBoKaTa, BTOpoit — mist noBeputens. CiaeayeT Tpu3HaTh,
yto (popmanbHo 'K P®D He comep:XuT HOpMBI, KOTOpast
OpsMO yKasbiBajla Obl Ha 0043aTEJIbHOCTb 3aKJIIOUEHUS
COorjlalllIeHUsI B KOJUYECTBE 3K3EeMILISIPOB, PaBHOMY KO-
JINYECTBY €ro yYaCTHUKOB, KaK 3TO, HAIpuMep, TIpel-
nucaHo cT. 44.1 OcHOB 3akoHoOOaTeabCcTBA Poccuitckom
®enepanun 0 Hotapuare. OgHAKO HEOOXOOUMOCTH
coOJTIoIeHNsT JaHHOTO (paKyJbTaTUBHOIO TIpaBWJia BBITE-
KaeT 13 o0bluasi AeJJOBOro o0opoTa, Ipeariojararpollero,
YTO COBEPIIEHHBIE B MUCbMEHHOI (pOpMe MHOTOCTOPOH-
HHUE COTJIAIlICHUSI COCTABJISIIOTCS MO YMCJY Y4aCTBYIOIIUX
B ClIEJIKE CTOPOH.

Takxxe ckazaHHOe€ HEOOXOJMMO, YTOObI B IIPaBOOT-
HOIIIEHUSIX MEXIY aJaBOKaTOM U JOBEPUTEJEM HE BO3-
HUKJIO COCTOSTHUSI HEONPEASAEHHOCTH, IJIST MCKITIOUCHUS
pa3HoOIIacuii OTHOCUTEIBLHO TMPUHSITOTO U (MJIM) UCIIOJ-
HEHHOIO aJBOKATOM IIOPYYEHHUSsI. DTO HYXHO M 3aTeM,
yTOOBI Kaxkjasi CTOpOHA CoIJlallleHusl 3Haja, TOMHMJIA
1 coOJirogana oOyCIOBJEHHBIE MpaBa M O0SI3aHHOCTH,
a B Cily4yae OTCTYIUICHUSI OOHOM M3 CTOPOH OT IIPUHS-
TBIX 00$13aTeJILCTB —UTOOBI Yy JAPYroil CTOPOHBI MMeEJach
peasbHasi BO3MOXKHOCTb OTCTauBaTh CBOM 3aKOHHbIE MH-
TEepeChl, CpeIy KOTOPBLIX M WMHTEpPEC, CBI3aHHBIA C ype-
TyIupoBaHUEM (PUHAHCOBBIX OTHOIIeHU#. WHoI T1on-
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XOJI MPOTUBOpPEYM Obl KOHCTUTYLIMOHHOM rapaHTHUU Ha
CyIeOHYIO 3allIuTy MpaB M cBoOod Kaxkmoro (4. 1 ct. 46
Koncturyuuu Poccuiickoit ®enepauuun). Kak ciaenyer
U3 JaHHOU HOPMBI BO B3aMMOCBsSI3U cO CT. 17 KoHcTuty-
uuu Poccuiickoit Denepanimu, mpaBo Ha CyneOHYyIO 3a-
LIIUTY OTHOCUTCSI K OCHOBHBIM HEOTYYXKIaeMbIM ITpaBaM
U cBoOodaM uyesioBeka M rpaxigaHuHa. Kpome mpouero,
OTCYTCTBHME Y JOBEPUTEJIS SK3EMILIsIpa COTJIAIlEHUs MO-
JKET CTaTh IPEISITCTBUEM [IJISI MPEABSIBICHUSI UM B CyIe
JI0KAa3aTeJIbCTB B 0OOCHOBaHME TPeOOBAHUS O BO3MEILE-
HUU PACXOJOB, CBA3AHHBIX C OIUIATOM IOPUINYECKON MO-
MOIIIHU.

Wraxk, 3akimodyeHre COTJAICHUSI B OJHOM 3K3EMILIsI-
pe, PaBHO KaK M YKJIOHEHME aJIBOKATOM OT BBbIJAYM 3K-
3eMILISIpa COTJIAalleHUsT JOBEPUTEI0 HEAOIYCTUMBI.

B npaktuyeckoil nOeSITEIbHOCTM BO3HUKAET Pl
00OCHOBAHHBIX BOMPOCOB: IPaBOMEPHO JU TpeboBa-
HHME HEKOTOPBIX aJBOKATCKMX OOpa30BaHUIl O 3aKJIO-
YeHUU aJBOKATOM COrJalleHus] B TPEX DK3eMILIsIpax
IJIsT TOCHeaylleid Iepenayd W XpaHEHUs OJHOIOo
9K3eMIJIsipa B apXMBE aABOKATCKOTO o0Opa3oBaHWUS;
KaKuM TIpaBOBBIM aKTOM perjaMeHTHUpoBaHa OO0sI3aH-
HOCTb U TIOPSAOK XpaHEHUS OJHOI0 3K3eMILIsipa Co-
rameHus Jubo ero KOIMUM B apxuBe aJBOKaTCKOIO
oOpa3oBaHUs; BIpaBe JIM PYKOBOAMUTEIb WJIW OyXrai-
Tep aABOKATCKOTO 0O0pa30BaHUS 3HAKOMUTBLCSI C CO-
IepKaHUEM COTJIAllleHUS.

Cnenyer mpu3HaTh, 4TO HECMOTpPSI Ha TO, 4YTO IIpa-
BUJIa COXpaHEHUsI MPO(eCcCCUOHAILHOM TaliHbl B paBHOM
MEpe pacIpoOCTPaHSIOTCSI Ha YCJIOBHUS COTJIAIIEHUST 00
OKa3aHUU HOPUINYECKON TOMOILIM, BKJIIOYasi NEeHEXHbIE
pacyeTbl MeXAy aaBOKaTOM W JOBEpPUTEJIEM, Iepeyuc-
JICHHbIE BOMNpPOChl HE YpPEryJadpoBaHbl 3aKOHOAATE/b-
CTBOM M B HACTOsIllee BpeMsl pa3pelialoTcsl, UCXOAs U3
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MPUHSITBHIX TIPABWI JIeJIOTIPOU3BOICTBA KaXIOTO aIBOKAT-
CKOro obpa3oBaHUsI.

[Ipy BCcEM TOM, UTO B3aMMOOTHOIIEHMSI HTOBEPUTE-
JI9 U agBoOKaTa CTPOSITCS Ha IOBEpUM, (OopMain3aiivst
MMPaBOOTHOIIICHUI SIBJISIETCS OOHMM W3 BaXXHBIX (hak-
TOpoB ero gopmupyrommx. Takum oOpasom, st o0e-
ClieyeHMs1 COOJIIONEeHUSI HOPM 3aKOHOJATeIbCTBA 00
aJIBOKATCKOM NEeSITEIbHOCTA M aJBOKAaType, a TakKXke IJIs
UCKJIIOYEHUST OUCUMIIMHAPHBIX OOBMHEHUWI ajgBoKaTta
B TOM, YTO JOBEpUTEJIEM He ObLI MOJyYeH 3K3eMILISIp
corjalleHus, TMPEeACTaBIsSeTCsl OIpaBIaHHBIM YKa3aTh
B CBOOOMHOI (hopMe Ha IK3EeMILISIpE COTIJIAlICHUS aaBO-
KaTa, 4TO JOBEPUTENIb JUYHO TOJYYMJI SK3EMILISIP CO-
[JIAllleHUsI, U YIOCTOBEPUTDb 3TO €ro IOAMKUCHIO.

CxkazaHHOe BBHIIIE B TIOJIHOM MeEpe COOTBETCTBYET
noaxoay, c(OpMUPOBAHHOMY OpraHamMy aJaBOKaTCKOro
caMmoympabieHus1 cyobekToB Poccuiickoit ®enepanuu,
B YAaCTHOCTU TMPEIINMCAHUIO O TOM, UTO «Co2lduieHue 3a-
Karouaemcs mexcdy dosepumenem u aogokamom (aosoxa-
mamu) 6 08yx skzemnaapax. Ilosyuenue, pasno Kak u om-
Ka3 6 noayyeHuu ooeepumenem 3K3eMUASAPA COAAUICHUS,
004CcHbL ObIMb NOOMEepPIHCOeHbl ec0 NOONUCHIO HA IK3eMN-
Aspe, ocmarouemcss y adgokama'.

CornamieHre 00 OKa3aHUM IOPUIMYECKOM TTOMOIIM
MOUTEXKUT 00S3aTeIbHON perucTpaluy B JOKYMEHTAIIUN
aJIBOKATCKOTO KaOMHeTa, KOJUIETMU aIBOKAaTOB M aiBO-
KatrckoMm Oropo (m. 5 ct. 21, m. 15 cr. 22, m. 2 cT. 23
3akoHa 00 aIBOKATCKOM NesITeJIbHOCTHU).

' Cm. Pasbsicnenust CoBeta AIBOKATCKOM MMajiaThl ropona MOCKBbI
Ne 7 mo BompocaMm TpodecCHOHAIBPHON 3THKU agBoKaTa (IIPHHSITO
Ha 3acenanun CoBeTta AnBOKaTCKOM manaThl . MOCKBBI 29 ceHTs0ps
2014 roma) «O corjmameHMM Ha OKa3aHWE IOPUANYCCKON ITOMOIIM».
(BectHuk AnBokatckoit manatel T. Mocksbl. 2014. Beimmyck No 4 (125).
C. 7-38).
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§ 1.9. BosHarpaxkneHne W MHbI€ BBIILIATDHI
N0 COIIALIEHHUIO

DduHaHCcOBBIE B3aMMOOTHOILIECHMSI MEXOy aaBOKa-
TOM ¥ JOBEPUTEJIEM IOMYCTUMO OTHECTH K OJTHOMY M3
CJIOKHBIX BOIIPOCOB, TPEOYIOIIMX OCO00I IUCIIUTIIMHBI
n aeaukaTHocTu. IlpaBo amBokaTa Ha TIOJlydeHME BO3-
HarpaxxaeHus1, MPUUYUTAIOLIETOCSI €My 3a MCITOJHSIEMYIO
paboTy, BKJIIOYasi MpaBO Ha BO3MeEIIEHUE ITOHECEHHBIX
UM M3IEPXKEK M pPacxoloB, MMeeT KOHCTUTYLIMOHHYIO
npupony (4. 3 cr. 37 Koncrturyuuu Poccuiickoit ®De-
JepalMu), a ero OTAeJIbHOe HOpPMaTUBHOE O(MOpPMJICHUE
B m. 1 ct. 16 KIIDA HampaBieHO Ha MOBBILIEHHE 3(]-
(peKTMBHOCTU €ro IpaBOBOIO PEeryJMpOBaHUSI HEIOCPEI-
CTBEHHO B aJBOKATCKOW NeSTEIbHOCTH.

HenpemeHHBIM yclioBUEM [OBepMsi K aaBOKaTy SIB-
JisieTcsl yOeXOEHHOCTb B €ro MOPSIAOYHOCTHU, YECTHOCTU
n pgobpocoBecTHOCTU. (OOecrieyeHMe STOTO BO3MOXKHO
MOCPEICTBOM COOMIONCHMSI B paMKax JIEHEXHBIX pacyeé-
TOB aJBoKaTa C €ro JOBEpUTeJeM psiga 00s3aTelIbHBIX
YCJIOBUI, TOMHUMO ITPOYETrO IPEeIyCMOTPEHHBIX CT. 16
KIIDA.

ITpencraBnsiercst, 4TO OAHON M3 COCTABISIOLIMX, Ha-
MpaBJICHHBIX Ha YKpEIJICHWE JOBEpUsS K aJBOKaTy, SIBJISI-
eTcd TIpelieJIbHO YETKOE OIpe/ie/ieHe pa3Mepa U MopsiaKa
WCYMCIIEHUSI BO3HArpaXkKJIeHusi U WHbIX BBIILJIAT IO JEJy.
B TO Xe BpeMsl mpuMeHeHMUe CJIOXHBIX (DOPMYJI, CKpPbI-
TBIX TLIaTeXel, HamuMcaHuWe 4YacTU TeKCTa COTJlallleHUs
HeYuTaeMbIM (TJIOXO YUTAEMbIM) LIPU(MTOM U TEM CaMbIM
CJIOKHOE, MyTaHHOE, 3aByaJIMpoBaHHOE (OPMYIUPOBAHUE
YCIOBUIA HEOOMYCTUMO, TaK KaK MOXET IPUBECTU K He-
MOHMMAaHUIO JMOO HEOTHO3HAYHOMY MOHMMAHUIO COOT-
BETCTBYIOIIMX YCJIOBUI cormamieHus goeputeiiem. [lpu
3aKJII0UCHUN COTJIAIIEHUS HEOOXOAMMO PYKOBOJCTBO-
BaTbCs TooxXeHUusiMu KIIDA o HegomycTMMOCTHM Ha-
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BSI3bIBAHUS IOpUIWYECKO momomn (rmomm. 6 1. 1 cT. 9
KIIDA), a Takke oOIIMMU TIpaBWIaAaMM OO0 OIpenesieHUn
pa3mepa BosHarpaxaeHus (1. 2 cr. 16 KIIDA).

CornameHne 00 OKa3aHUM HOPUIUMYECKON TMOMOIIHA
SBJISIETCS BO3ME3IHBIM JIOTOBOPOM. 3aKJIIOUYEHHE CO-
rlalleHuss Ha Oe3BO3Me3THOI OCHOBE HE PEKOMEHIYeT-
csl, TaK KaK HE MCKJIOYEHO, YTO B MOCJEOyIOIIEeM Ha-
JIOTOBbIE OpraHbl B CBSI3U C 3TUM «OOBHMHSIT» aJBoKaTa
B YKJIOHEHMHM OT yIUIaThl HAJIOTOB, a OpraHbl rocynap-
CTBEHHOI BJIaCTU, YIOJHOMOYEHHBIE B 00JacTU aJBoOKa-
Typbl,— B HapylleHUu TpedoBaHui moxamn. 3 1. 4 cT. 25
3akoHa 00 aJBOKATCKOM AesITeIbHOCTU, TaK KakK JaHHBIN
ciayyail He TmpeaycMoTpeH cratbeit 20 DenepajbHOIO
3akoHa oT 21 Hos6pst 2011 roma Ne 324-d3 «O Oec-
IUIaTHOM ropunmyeckoii momomu B Poccuiickoit Mene-
palvM», YyCTaHABJIMBAIOLIE MCUYEPIIbIBAIOIIMI MepeYeHb
KaTeropuii rpaxmaH, MMeEIIIUX IpaBO Ha OeCIIaTHYIO
IOPUINYECKYIO TIOMOIb, M CJydaeB, KOIJa OHa OKa3bl-
BaeTCsl OECIUIATHO.

CxomHast mpobjieMa BO3HMKAET U C OCYILIECTBICHUEM
3alIUThl pro bono (padu obwjecmeenHozo 6Oaaea), 4TO, CO-
JIacHO OOIIENMPU3HAHHOMY MOHMMAHUIO, MpeAIojaracT
KaK oKa3zaHue IMpaBOBOIl MOMOIIM 0€3 BO3HATpaKICHUS
U Jaxe 0e3 OXuIaHWSI TAKOBOTO, TaK W OKa3aHUE HOpU-
JUYECKON TIOMOIIM 3a CHMXXEHHOE BO3HarpaxieHue.
Koneuno, HeoOXonMMO pa3rpaHUYMBATh CUTyallMM, KOT-
Ja MMEIOTCSI MpPU3HAKU 3JIOYMOTPEeOJeHU CO CTOPOHBI
aZBoOKaTa, M COTIJIallleHWe 3akJIlo4yaeTcsl JUIIb JISl TOTO,
YTOOBI cO3aTh BUAUMOCTb HAJIMYUSI OCHOBAHMIA IJIsSI €ro
BCTYIUIEHUSI B YroJIOBHOE Aeno. B aTom ciydyae Heobo-
CHOBAaHHO MaJlblii pa3Mep BO3HATrPaXIEHUS MOXET BbI-
CTyIaTb OOHUM U3 TPU3HAKOB, yKa3bIBAaIOIIMX Ha 3J10-
yIOTpeOieHue, He SBJSSICh, pa3yMeeTcsl, AOCTaTOYHBIM
€ro J0Ka3aTeJIbCTBOM.
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B kauecTtBe pekoMeHAallMd YMECTHO CKa3aTb, 4TO
YeM Mpoule M Mpo3payHee B COTJIALEHUW OIpeaeseHbl
pa3Mep UM TIOpsIIOK YIJIaThl BO3HArpaXkKJIeHUsl aJBOKarta,
a TakKe KOMIIEHCAllMM €ro pacxoioB, TeMm Jydiie. Bo
n3beXxaHWe CTOJKHOBEHUS MO3ULMUNA M TOYEK 3pEHUS
Y BO3HMKHOBEHMSI Pa3JIMYHBIX CIIOPOB, aaBoKaTaM cCJe-
IyeT MOAPOOHO Pa3bsICHATh TOBEPUTEIO, KaK (PopMUpY-
€TCsl CyMMa BO3HarpaxKJaeHusl.

CrnenyeT mpu3HaTh HE MPOTMBOPEYAIIM CETOIHSII-
Hel (HOBeHIEel) AUCHUIUIMHAPHOW MpaKTUKE BKJIIOYE-
HUE€ B COIJIallIeHUE YCJIOBHMS O CAaHKIIMSIX 3a HECBOEBpE-
MEHHYIO YIIaTy Bo3HarpaxkaeHus'. Takoe ycioBue Mo-
KeT TMpeaycMaTpuBaTh, HallpuMep, HauMcJIeHWe MeHu 3a
KaXIIbIi 1I€Hb MPOCPOUYKU UCITOJHEHUST 00s13aTeIbCTBA MO
BBIIJIaTe aJBOKATy BO3HarpaxineHus. BaxHo He cmellu-
BaTh 3aIlpeT Ha BO3JIOKEHME Ha JOBEPUTENST KaKUX-JTUOO
(pvHAHCOBBIX CAaHKIMI B CBSI3H C OJHOCTOPOHHUM PAaCTOp-
JKeHHEeM CorIalleHus U TpaBOMepHbIe AECTBUS aJBoKaTa
MO BKJIIOYEHUIO YCJIOBUS, MPEAyCMaTPUBAIOIIETO BbIa-
Ty HEYCTOMKM 3a IPOCPOYKY MCHOJHEHHUS NOBEpUTEIEM
00s13aTeIbCTBA TI0 YIUIATE BO3HATrPaXIeHUsl aJBOKaTy
B COIJIaCOBAaHHOM pa3Mepe, OTBeuarolleM TpeOOBaHUSIM
pa3zyMHOCTU U J100pocoBecTHOCTU. [locnenHee siBisieTcs
OOBIYHOM J€JTOBOM MPAaKTUKOU M HE MPOTUBOPEUYUT Tpe-
OoBaHUSIM MPoGheCCUOHATBHON 3TUKMU.

He MeHee BaXHBIM SIBJISIETCS MPEAOCTABICHUE TOBE-
pUTENIO, MO €ro TPeOOBaHMIO JMOO MO YCIOBUSIM COTJIA-
IIeHUsI, OTYETA aJBoOKaTa O IpojeJaHHO pabdore B (op-
Me, TIpeAyCMOTPEHHOM comlalieHueM (peKOMEeHIyeTCsI
nucbMeHHas opmMma).

' CM., mpumep Ne 16 O630pa TUCHUTIIIMHAPHOW MPAKTUKU ATBO-
KaTcKol majathl ropona MockBbI 3a TiepBoe mnoJiyroaue 2022 roga mo
BOIIpOCaM, CBSI3aHHBIM C UCMOJIHEHHWEM alBOKATOM MpodecCUuoHalb-
HBIX 00SI3aHHOCTEM.
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Kak ormeuanocw Bbmile, 1. 4 cT. 25 3akoHa 00 an-
BOKATCKOM JE€ATEJIbHOCTU COHAEPXKUT 3aKPBITHIA IIepe-
YeHb CYILIECTBEHHBIX YCJIOBUI COTIJIALIEHUSI, K KOTOPHIM,
B TOM YMUCJIE€ OTHOCSITCS:

— YCJIOBUSI U pa3Mep BBIILJIATHI JOBEpUTEIEM BO3Ha-
rpaXxIeHusl 3a OKa3blBaEMYIO IOPUINYECKYIO MOMOIIb;

— MOPSIAOK U pa3Mep KOMIIEHCAlUU PAcXOAO0B aliBO-
Kata (agBOKaTOB), CBSI3AHHBIX C MCIIOJHEHUEM Mopydye-
HUSL.

O6a yKa3aHHBIX YCJOBMS SIBJISIIOTCSI CaMOCTOSITENb-
HbIMA Y MMEIOLIMMM MPUHUMUIIMATIBHO Pa3JIMYHYIO Mpa-
BOBYIO mpupoay. Bo3HarpaxaeHue 3a OKa3zaHHYIO IOpU-
JUUYECKYIO0 MOMOIIb MPUHAMJIEKUT aaBOKaTy, B TO BpeMs
KakK JIEHEeXHbIE CPEICTBa, yIUlauyeHHble B CUYET KOMIIEH-
callMM pacXxolOB aJBOKaTa, CBS3aHHBIX C WCIIOJHEHM-
€M TIOpyYeHUsl, SIBISIIOTCS COOCTBEHHOCTBIO IOBEpPUTE-
as. IlpaBuno 06 00S3aHHOCTU ITOBEPUTENS, €CIM WHOE
HE MpenycCMOTPEHO COIIallleHMeM, BO3MelllaTh aaBOKaTy
U3IEePXKKU, a TakxKe oOecneyuBaTb CpeIcTBaMU, HeoO-
XOOUMBIMM ISl MCIIOJHEHMSI TOPY4YEHUs], HOPMATUBHO
3aKperyieHo B 3aKoHe 00 aaBOKATCKON JesTebHOCTU
U Takxke MpsiMo mpeaycmoTrpeHo 1. 2 cr. 975 'K PO.

KomrnieHcanusi pacxogoB MOXET ObITh OCYIIECTBJIEHA
u B (popMe npenoriathl (4aCTUYHOM MO0 TIOJIHOM), Ha-
MpuMep, B CUTyallMM, KOTjJa 3apaHee He MpeacTaBJsieTCs
BO3MOXHBIM MX WCUMCIUTD.

HeuspacxogoBaHHast yacTb OE€HEXHBIX CPEACTB TOMI-
JIEXXUT BO3BpaTy AoBepuTesto. PaBHbIM obOpa3om Tmom-
JIEXKUT BO3BpaTy M BO3HarpaxiueHue (MOJHOCTbIO JIMOO
B COOTBETCTBYIOIIIEHi YacTU) B CUTyalluu, Hampumep,
pacTOpXeHUsI COIIallleHWsI WM B YCIOBUSIX, UCKIIOUAIO-
IIMX BO3MOXHOCTb MCIIOJHEHMS aJBOKATOM B3SThIX Ha
cebs1 00513aTeIbCTB I10 IIPUYMHAM, HE 3aBUCSIIAM OT
Hero.
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Takum obGpaszom, mpu 3aKJTIOYEHUM COIJIALLICHUS $SIB-
JIIETCS 1IeJ1eCO00pa3HbIM Pa3aesTh:

* CyMMYy BO3HAarpaxIeHus 3a OKa3aHue Iopuauye-
CKOW TIOMOILM;

* CyMMY, BBIIUIAYMBAEMYIO IJISI HOKPBITUS PACXOMOB,
BO3HMKAIOIIMX B XOJA€ MCHOJIHEHUS TIopydyeHus. Ta-
KOBBIMU SIBJISIFOTCSI: yILIaTa TOCHOILUIMHBI, HOTapuajb-
HO€ YIOCTOBEPEHME ITOKYMEHTOB, KOMAHIWPOBOYHLIE,
TPAHCIIOPTHBIE M IIOYTOBBLIE pPACXOIbl, YCJIYId, CBSI3aH-
HbI€ C MPUBJICYEHUEM CIICLMAIIMCTA, YCIYTU Ha KCEPO-
KOMMUPOBAHUE, TPAHCKPUOMPOBAHHWE MATEPUAIOB ayIuO-
U BUIeo3anucu U ap. B To e BpemMs BaXXHO NOMHMUTbD,
YTO «8bINAAMbL KAKOMY-AUO0 Auuy u3 cpedcme dogepume-
A5, OCYW,eCmeasemMble Om €20 UMeHU UAU 8 e20 UHmepecax,
MO2Yym Npou3zB00uUmvCsi MOAbKO NPU HAAUYMUU COOMEem-
CMByuiec0 HenocpeocmeeHHo20 Ul 0NOCPedo8aHH020 NO-
PY4eHUs. 008epumens, BbipaANCEHHO20 8 NUCbMEHHOU hopme»
(ct. 16 KIIDA).

Paznuunas nmpupoma ykKasaHHBIX JE€HEXHbBIX CPEICTB
TpeOyeT MOHMMAaHMSI, YTO CyMMa BO3HarpaxiaeHusl IIO[-
JIEXXUT OE3yCIOBHOMY BHECEHMIO B KAacCy aaBOKATCKOTO
o0Opa3oBaHusl JMOO TMEPEeUMCIEHUI0 Ha ero pacyE€THBIN
CUeT, TOIJA KakK JIEHEXHBIE CPEeICTBA HA MCIIOJHEHUE
NOPYYEHUS, MOCKOJIbKY OHU HE SBJISIIOTCS HOXOMAOM a-
BOKaTa, U C HMX HE JOJKHBI OBITH YIJIau€Hbl HaJIOTH,
COTJIaCHO MHEHMIO KOJUIEKTMBA aBTOPOB KHUTM <«AIIBO-
KaT: HaBbIKM TPOodecCUOHaJbHOTO MacTepcTBa», B Kac-
Cy aJBOKAaTCKOro oO0pa3oBaHMS JUOO Ha pPacYETHBIN
CY€T aJBOKATCKOTO OOpa3oBaHUs, He BHocaTcsd'. [eii-
CTBUTEJIbHO, B HACTOSIIEE BpPEMS B IUCLUUIIMHAPHOU
npakTuke QOopMUpYeTCsl MOAXOH, COIIAaCHO KOTOPOMY

' CM. «AIBOKAT: HaBBIKM TTpodeccroHaIbHOTO MacTepcTBa» / [Ton
pen.: JI. A. BockooutoBa, Y. H. JIykesaHoga, JI. [1. MuxaiinoBa. M.:
Bonrepc Knysep, 2006. C. 16.
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HEBHECEHME KOMIIEHCALIMM pacXodoB 3a MCIIOJHEHUE
MOpY4YEeHUsT HEe paccMaTpMBAeTCs] B KauyeCTBE MTUCIMILIIM-
HApHOTIO IPOCTYIKa, IMOCKOJIbKY HE HACTyIalOT HeraTuB-
Hble TIpo(EeCCUOHAIbHO-3TUYECKUE TOCIEACTBUSI TaKOTO
noseneHus (MIpU YCJIOBUM TEPBOHAYAJIBHOIO JIMYHOTO
HECEeHMsI pacxoloB aaBOKaTOM M (Wiu) 0e3yCIOBHOIO
JOKYMEHTAJIBLHOTO TIOATBEPXKACHUSI CYMM IIPOU3BENEH-
HBIX PacXxoloB BHE 3aBUCHUMOCTU OT TOTO, aBaHCHpPOBa-
JIUCh U OHU JOBEPUTENIEM WJIM ObUTM KOMITEHCHUPOBAHBI
aZBOKaTy AOBepuTeseM Mo (akTy MpPOU3BEAEHHBIX pac-
xomoB). Jlormka DUCUMIUIMHAPHBIX OPraHOB, BEPOSITHO,
OCHOBaHa Ha aHAJIOTUU C TOJYYEeHUEM aaBOKaTOM BO3-
HarpaxaeHus1 M TIOCJIEAYIOIIMM BHECEHMEM €ro B KaccCy
aJlBOKaTCKOTO 00pa30BaHUsI 10 OKOHYAHMS WUCITOJHEHMS
MOPYYEHUsI, UTO, HECMOTPSI Ha OTCTYIUIEHUE OT MopsiaKa
(dopmanu3auyu OTHOLIEHUI C JOBEpUTENIeM, MCKIoYa-
€T WX HeraTUBHbIE MOCJEACTBUSI, TaK KaK HapylleHHue
cuMTaeTcsl ycTpaHEHHBIM. BmecTte ¢ TeM ¢ dopMaibHO-
IOPUINYECKON TOYKU 3peHUsI, TaKoe MpodeccuoHalIbHOE
MOBeJIcHUEe BCTYIaeT B KOHMJIMKT KaK C TpeOOBaHUSIMU
n. 6 cr. 25 3akoHa 00 aIBOKATCKOU NESITEIbHOCTHU, TaK
u ¢ Pa3bsicHeHUsIMM OpraHoB agBOKAaTCKOTO CaMOYIIpaB-
JeHust cyobektoB Poccuiickoit ®enepainyu, COrjiacHO
MOJIOXKEHUSIM KOTOPBIX «OJeHedcHble cpedcmea 3a 0Ka3a-
HUe 1puou4ecKoll NOMOWU U KOMNEHCAyUs pacxoios, Ces-
3QHHbIX C OCyulecmeneHuem aod8oKamcKoll OesmenbHOCm,
He mo2cym nocmyname HA AUYHbLL cyem adeokama»'. Ta-
KMM 00pa3oM, J0 TeX MOop, MoKa yKa3aHHbI MeXaHU3M

! PasbsicHenuss CoBeTa AIBOKATCKOM mayjaThl ropoga MOCKBbBI
o BoIpocaM MpodecCUOHaNbHOI 3TUKU afiBoKaTa (IMPUHSTHI HA 3a-
ceganny CoBeTa AZBOKATCKO MmayaTel ropoga MoCKBBI 24 CeHTSIOPST
2015 roga) «O HEOOXOAMMOCTU 3aYMCIEHUS JEHEXHBIX CPEICTB 3a
OKazaHWe IOpUINYECKON ITOMOINM Ha CUeT amBOKATCKOIO 00pa3oBa-
HUS».
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He OymeT mpsIMO M HEABYCMBICJIEHHO pa3pelléH K Ipu-
MEHEHMIO, peKOMEHI0BaH OH ObITb He MoxeT!. OmHaKo
B CJIy4ae €ro MpUMEHEHUS, C LEIbI0 UCKIIIOUEHUS 100~
3peHUii B HELeJIeBOM J1M0O Ype3MEpHOM pacXxoJ0BaHUM
JNEHEXHBIX CPEACTB, YyKa3aHHbIE JI€HEXHbIE CpeacTBa
B ClIydyae HaJW4YHOro pacyéra ObLIO Obl OINpaBIaHHBIM
NpUHUMMAaTh M BO3BpalllaThb MO paclucKe, a B CUTyalluMu
BJIEKTPOHHOTO TEpeBOJa — yKa3blBaTh HAa3HAUYEHMUE TIUIa-
Texa, 4ToObl MUHMMM3UPOBATh WJIM WCKIIOUUTh PUCK
MOJIyueHUs1 TpeOOBaHUSI O BO3BpaTe€ HEOCHOBATEJIbHO-

! TIpobGjeMa COCTOUT B HECOINIACOBAHHOCTH IIPENIUCAHUS 1. 6
cT. 25 3akoHa 00 agBokarype ¢ HopmMamu Hamorosoro kogekca PD
M 3aKOHOJAATENIbCTBA O OyXrajaTepckoM yuére. B Kojuieruu aaBokaToB
M B aJBOKATCKOM O10pO, C MO3ULIMI HAJOTOBOTO 3aKOHONATE/IbCTBA,
€CTh TOJIbKO JIBa BHUIA JEHEXHBIX CPEACTB: CPEICTBAa aJBOKATCKO-
ro oOpa3oBaHMsI U CPeNCTBa aABOKATOB (MX pasjiejieHUe Ha pacuér-
HOM CY€Te He IPOMCXOIMT, ITO3TOMY, HAIIpUMeEp, B3bBICKAHHE 110 HC-
MOJIHUTEILHOMY JIMCTY 110 MCKY K aJBOKATCKOMY OOpa30BaHUIO WJIU
K OTIIEeJIbHOMY aIBOKATy MOXKET ObITh 0OpallleHO Ha HaXOISIIMecs Ha
pacuy€THOM CU€Te eHeXKHbIe cpeAcTBa 0e3 yuéra Toro, Kakas ux 4acTb
MPUHAIIEXUT aIBOKATCKOMY OOpa30BaHMIO, a KakKasi — KOHKPETHO-
My anaBokary (B TOM 4Yucjie, B BUIE ell€ HeoTpabOTaHHBIX aBaHCOB
ero poeputesieit). Eciu pacxoapl, cBsI3aHHBIE C OKa3aHUEM IOpUIU-
YeCKOU TTOMOIIM, OYIYT MPOMU3BEACHBI ¢ PACYETHOTO CUeTa agBOKAT-
cKoro obpazoBaHusl, HalIpuUMep, IyTEM OILIaThl JOroBOpa MoApsiaa Mo
noaroroBke padotHukamu OO0 «H» 3akiioueHus CrielMaanucra, TO
(opMaJIbHO TaKoOl AOTOBOP JOJKEH paccMaTpUBAThbCsl KaK OOBIYHBIM
XO3SMCTBEHHBIN TOTOBOP MEXIY ABYMs IOPUAMYECKHUMU JULIAMU CO
BCEMU BBITEKAIOIIMMU HAJIOTOBLIMM TOCJIEICTBUSIMU. AHAJIOTUYHBIM
00pa3oM B 3aKOHOAATEIbCTBE HE pa3pell€éH BOMPOC O Oe3HATMYHOMN
orJiate co cu€Ta aJiBOKaTCKOro oOpa3oBaHMUs pacXoA0B aJiBOKATOB Ha
TIpoe31 K MECTy TPOM3BOACTBA CIIEACTBEHHOIO / CyIeOHOTO NCHCTBH,
MNpoXUBaHUE, TUTAHUE U T. 1. DTU MPOOETbl U BbIHYKIAIOT aJBOKa-
TOB Mpuderath K pacu€Ty HAIMYHBIMU J€HEXHBIMU CPEICTBAMU WIU
MOJIyYEHUIO JEHEXHbBIX CPENICTB HAa pacXO/ibl, CBSI3aHHbIE C OKa3aHUEM
IOPUINYECKON MOMOILIU, Ha CBOM JIMYHbIE DAHKOBCKME cueTa (KapThl)
C TOCJeAYIOIIMM MPeIoCTaBIeHUEeM TOBEPUTENIO IeTAIbHOIO OTYETA
0 LIEJIEBOM PACXOA0BAHUM TMOJYYEHHBIX OT HETO IEHEKHBIX CPENICTB.
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ro oborameHus. [Ipy 3TOM BO Bcex ciyyasix SIBISIETCS
00s13aTeIbHBIM HEYKOCHUTEIBHO CJIEI0BATh MOJIOKEHUIO
ct. 16 Komekca mnpodeccHOHAIbHOM STHUKM ajBoOKaTa
COIJIACHO KOTOPOMY «adgokam & nopsioke ad8oKamcKo2o
deaonpouzeodcmea 00s3aH eecmu y4em @OUHAHCOBLIX 00-
KYMEHMOo8 OMHOCUMEAbHO BbINOAHEHUS. NOPYYeHUL No npo-
6edeHur0 onepauuil co cpedcmeamu 0ogepumens, KOmopbvle
0042CHbl NPedoCmasaamvcs 0oeepumento no e2o mpebosa-
Huto». Takum 006pa3oM, HEOOXOIUMO OCYIIECTBIISATh MEPHI
K TIOJYYEHMIO PACIIMCOK, CYETOB, aKTOB, YEKOB M MHBIX
MJIATEXHBIX JOKYMEHTOB, TOATBEpXIAOIIMX (akTuye-
CKMe pacxXoibl aJBoKaTa, OCYIIECTBJsSIEMbIe MO ACYy.

SIBnsgeTcss BaXXHBIM, YTO IIpaBO aJBOKaTa Ha BO3Ha-
IpaxaeHNe U KOMIIEHCAIIMIO PacXOI0B, CBSI3aHHBIX C MC-
MOJHEHUEM TOpPYUEHUsI, He MOXET ObITh MEepPeyCTYIUIEHO
TPETbUM JIMLIAaM 0€3 CIelMaJbHOIO COoIlacusl Ha TO J0-
Beputens (m. 5 cr. 25 3akoHa 00 aaBOKATCKOM NesITeNb-
HOCTH).

B 1. 6 cr. 25 3akoHa 00 agBOKATCKOW NEesITeIbHOCTU
cKazaHo: <«Bosnaepaxncdenue, evinaauueaemoe aoleoxamy
dogepumenem, u (uau) KomneHcauus adeokamy pacxodos,
CBA3AHHbIX C UCNOAHEHUeM HNOopyYeHus, nooaexcam 0053a-
MeAbHOMY BHECeHUN 6 Kaccy COOmeemcmeyrnuleco aoeo-
Kamckoeo obpazosanus Aubo nepevucieHur) Ha pacuemHolii
cuem adeoKamckozo o0pa3o8aHus 6 nopsaokKe u CpoKu, Ko-
mopbte npedycmompenst coeaauienuem» (8bl0eNeHo MHOU —
A.b.).

VkazanHag ¢QopMyJIupoBKa O cBoOoae mopsiaka
U CPOKOB yIUIaThl AEHEXHBIX CPEACTB HE MOIJEKUT
TOJIKOBAaHMIO, KaK [IO3BOJISIIONIAsI aABOKAaTy IIPUHUMATh
JIEHEeXHBIE CpeICcTBa OT OOBEepUTEIsT B (opMme Halnd-
HOro Jimbo OGe3HaJTUYHOro AEHEXKHOIro pacuéra (Harpu-
Mep, C MCIIOJIb30BaHMEM IUIATEXHOM KapThl, B TOM YMC-
Jile TIpMHajexalleil TpeTbeMy JiMily) 0e3 Tocieayolle-
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ro He3aMeIJIMTEILHOTO BHECEHMSI MX B Kaccy JIMOO Ha
pacueTHbIl CUeT aaBOKaTcKoro obpazoBaHus. [lomoOHoe
MOHMMAaHUE CJeAyeT MPU3HATh OIIMOOYHBIM M BIEKY-
IIIMM BO3HUMKHOBEHME CYIIECTBEHHOIO pUCKa IpeabsiB-
JIeHUsT K aJBOKATy IPETeH3Uil He TOJBKO CO CTOPOHBI
JOBEpUTEJIsl, HO M oOpraHa TrOCyJapCTBEHHOM BJaCTH,
YIOJTHOMOYEHHOTO B 00J1aCTU aaBOKATYPHI.

B cootBeTcTBUM ¢ MNPUMEHUMBIM B AUCLUTIUIMHAP-
HOI MpakKTUKe IMOAXOAO0M aaBOKAT MMEeT BO3MOXHOCTh
(B pa3yMHBbIli CPOK M CTPOro 10 MOMEHTa OKOHYaHWS
OKa3aHUs IOPUAMYECKON IIOMOIIM), IOJYUYUB JEHEX-
HbI€ CpEeICTBa IO pacHUCKe JMOO Ha IUIATEXHYIO KapTy,
YCTPaHUTh IOMYILIEHHOE HapylleHue opmaan3aluu OT-
HOIIIEHUI MYTEM CBOEBPEMEHHOIO BHECEHMS AEHEXHBIX
CpPeACTB B Kaccy JIMOO Ha pPacCUYETHBIM CUYET aJBOKATCKOIO
obpazoBaHud. [lpu 3TOM amBokar 00si3aTENbHO HOJIXKEH
rnepenaTb AOBEPUTENIO (PMHAHCOBBINA JTOKYMEHT IO TpO-
BEACHUIO omepaluu(—uid) co CpeacTBaMU JTOBEPUTEIS
(KBUTAaHLMIO O TIpUEME AEHEXKHBIX CPEICTB, MPUXOIHBIN
KacCoBbIl opnaep U T. 1.). I[Ipu oTcTyIuieHUM OT yCTaHOB-
JIGHHOTO TIOpsIKa aaBoKaT HECET OpeMs TOKa3bIBaHUs
coOoneHus TpeboBaHU O ¢opmanu3allMi OTHOIIE-
HMI C JIOBEpUTEIEM U IOJDKEH paciiojaraTtb pacnUCKOMN
0 MOJYYEHUU AOBepuTeieM (PUHAHCOBOTO JIOKYMEHTA.

B coeaamenuu 6 ceoboonoii ¢hopme moxcem 6Ovimo
YKazano: <«Jllogepumenv o06s3yemcs onaamumov Adeokamy
803Hazpaxdcoenue nymém e20 6HeCceHus 8 Kaccy Koaneeuu
aodeoKamos «...» AUO0 e20 nepeyucAeHus Ha pPacuEémHblil
adsoxamckozo obpazosanus. Momenmom ynaamol 603-
Ha2paxycoeHus A6A1emcs MOMEHM BHECeHUs O0eHeNCHbIX
cpedcme 6 Kaccy adeoKkamckozo 00pa3o8auus UAU 3a4uc-
AeHUS OeHEeNCHbIX cpedcme HA pacuémublil cuém adeokam-
CK020 00pa3o8aHus».
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Takke Tpu OCYIIECTBJICHUM 3allUTHI MO ey JOMy-
CTMMO WCIIOJIb30BaTh MeXaHU3M KpayadaHauHra', 4To
cornacHo pasbsgcHeHnio Komuccun PITA PO mo stuke
1 CTaHAapTaM MPUMEHUTEIbHO K aJBOKATCKOW NEeSITeNb-
HOCTHU TIPEACTABIISIET COOOI «Mmexanusm cOopa OeHedCHbIX
cpeocme om HeonpeoenéHHO20 Kpyea mpemvux AUl 8 ueasx
onaamel mpyoa adeoKama U KOMNEHCAuuu u30epicex No
OKa3anuio um ropuouyeckoii nomowju»>. TlomoOHBIN cI1O-
cOo0 oriaThl IOPUINYECKON MOMOIIM HMEET IMPaBOBYIO
MPUPOAY, CXOOHYIO C MOXEPTBOBAHUEM.

Henpuemiemo, 4to6b1 oOpallieHHe O cOOpe IEeHEeX-
HBIX CPEACTB, B CUET OIJIAThl TPyAa aABOKaTa U KOMIIEH-
callMM pacxodoB, CBI3aHHBIX C OKa3aHUEM IOPUINYECKON
MOMOIIM, MCXOAWJIO OT aaBokKaTa. SABisieTcsl BakKHBIM,
yto PasbsicHeHue Komuccum mo 3TUKE M CTaHIAapTam
MO BOMPOCY MWCHOJb30BAaHUS aABOKATOM MEXaHu3Ma
KpayadaHAMHIa B JAHHOM 4YacTM BeCchMa KaTerOpUYHO.
B yactHOCTHM, B HEM MMIIEpaTUBHO CKa3aHO, YTO <«eOuH-
CMGEHHO npuemaemoviM ciedyem npuzHams coObop cpedcme
C NpUMEeHeHuemM MexXHOA02Ull KpayopaHOuHea moavKo ca-
Mum odogepumenem uau MPeMvbUMU AUUAMU — CREUUaANU-
3UPOBAHHBIMU  (POHOAMU, 00UECMBEHHBIMU O0P2AHU3AUUAMU
u m. 0., OAUBKUMU AUUAMU 008epumens, KOmopvle Mo2ym
coesamb obOpaweHue o coope NONCePMEOBAHULl OM CB0e20
UMEHU UAU Om UMeHU dogepumensi, ¢ NOCAeOYIOUUM 3aKAH0-
YeHueM YKA3aHHbIMU AUUAMU C A080KAMOM co2aauilenus 00

' «HapogHoe» ¢uHancupoBanue (anri. crowd funding, crowd —
tonra, funding — ¢uHaHCUpoOBaHuUe).

2 Cm.: PazpacHenne KoMuccum mo aTMKe M cTaHOapTam IO BO-
MPOCY MCIIOJIb30BaHUST aJBOKATOM MexaHu3Ma KpayadaHauHra (yTB.
pemienueM PIIA PD ot 13.09.2018 roma Ne 04/18) [DnexkTpoH-
HbIIl pecypc|: — Pexxum nocrtyma: https://fparf.ru/documents/fpa-rf/
documents-commissions/the-explanation-of-the-commission-of-the-
federal-chamber-of-ethics-and-standards%2014/ (narta oGpaleHus:
15.11.2022).
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OKA3aHUU HPUOUYECKOU NOMOWU 6 NOAb3Y MpPemve2o AUYa
[eébideneno muoii— A.B. J».

IIpu peanuszauum MexaHusma KpayiadaHauHra Heoo-
XOAUMO TTOMHUTH, 4TO:

* HEIOMYCTMMO CaMOCTOSITEJIbHOE COOOIIEHUE aaBO-
KaTOM O cOOpe AEHEXHbBIX CPEICTB B CUET OIJIAThI IOpU-
NAYECKOW TOMOIIM M KOMIIEHCAllMM Pacxol0B, CBSI3aH-
HBIX C MCHOJHEHMEM comlameHus. Takoe cooOlieHue,
HanpuMep, MOXET MCXOAUTh OT CHeLMaIn3UupPOBaAHHBIX
(oHIOB, OOILIECTBEHHBIX OpraHuU3alUMii W T. A., OJIU3-
KX POJCTBEHHUKOB, POACTBEHHUKOB, OJIM3KUX JIMIL J10-
BEpUTEJIsI, KOTOPbIE MOIYT caejlaThb oOpallieHue o cbope
MOXEePTBOBAHUI OT CBOEro MMEHW WM OT MMEHHU J0-
BEpUTEJIs, C MOCJEAYIOIIMM 3aKJIIOYEHUEM COTLJIallleHusI
00 OKa3aHWM IOPUAMYECKON MOMOIIM B IOJb3Y TPETHErO
JIMLIA MEXIY YKa3aHHbIMU JIMLAMM U aJBOKATOM;

* omaTy Tpylda aaBoKaTa U3 CPEeICTB, COOpaHHBIX
C TIpUMEHEHUEeM TEeXHOJIOrMii KpayndaHauHIa, BIpaBe
OCYILIECTBIATh TOJBKO JIMIIO, KOTOPOMY OKa3bIBAaeTCsI
IopyUanYecKasi MOMOIb, JUMOO TpeTbM Jula, ACUCTBY-
IOIIME B MHTEpecax Jula, SBJSIOIIErocs IoJlydaTeaeM
IOpUAMYECKO TTOMOIIM agBoKaTa.

Yto KacaeTcsl onpeaeaeHus pa3Mepa U ropsijika ymia-
Thl BO3HArPaXXIE€HWS W KOMIIEHCALlMW PaCcXOJ0B alBOKa-
Ta (aJABOKATOB), CBSI3AHHBIX C MCIIOJJHEHUEM IOPYYEHUSI,
TO CTOPOHBI CaMOCTOSIT€JIbHO pa3pellalT 3TU BOMPOCHI.
JleiicTBylOlllee 3aKOHOJATEIbCTBO YCTaHABIMBAET KpUTE-
puM omnpeaeeHus pa3Mepa BO3HarpaKJaeHus aJBoKaTa 3a
okaszaHue ropuanyeckoir momomu (m. 2 ct. 16 KIIDA).
OH MOXEeT YYWUTBhIBaTb OOBEM M CIOXHOCTb PpPabOTHI,
OPOOOJDKUTENbHOCTh BPEMEHU, HEOOXOOMMOIro ISl €€
BBIMIOJIHEHMSI, ONBIT, KBATM(UKALIMIO U CIeUMaTU3aL1I0
aJBOKaTa, CpPOKHM, CTEI€Hb CPOYHOCTU BBIMOJHEHUS pa-
OOTbl U MHBIE OOCTOSITEJILCTBA, MCUEPIIBIBAIOIIMI Mepe-
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YeHb KOTOPBIX HEBO3MOXHO IMpeaycMoTpeTb. B kKaxkmom
clyyae pa3Mep BO3HATrpaXIeHUs U PacXOdoB, CBSI3aHHBIX
C MWCIIOJIHEHMEM IIOPYYEeHMSsI, 3aBUCUT OT KOHKPETHBIX
00CTOSITEJILCTB JieJla U YCJIOBUI OKa3aHUsl IOpUINYECKON
TTOMOIIIH.

IIpu ompeneneHun pasMepa BO3HArpaXKIEHUS aaBO-
KaTbl OCHOBBIBAIOTCSI Ha CBOEM JIMYHOM IIPEICTABICHUU
O CTOMMOCTH BBIMOJHEHUS MPOoheCCUOHATbHBIX 00s13aH-
HOCTEel. YUWTBHIBAaeTCsl CTaxX IpodeCcCHOHaIbHOI Jesi-
TEJIbHOCTH, HaJIMuuMe Y4E€HON cTerneHu U (WIn) Yy4€HO-
ro 3BaHUS U KOJMYECTBA AEJ B MPOU3BOIACTBE, CTENEHb
CPOYHOCTH U TMPOAOKUTEIbHOCTh BPEMEHU MCIIOTHEHMUS
MOpy4yeHMsI, TeppUTOpHajibHas YIaJEHHOCTh ajBoOKaTa
OT MeCTa OKa3aHHU$ HPUIUYECKON TOMOIIM, HEOOXOIu-
MOCTb T10€310K B KOMAaHAMPOBKM, CJIIOXHOCTb YTOJIOB-
HOro Jeja, 4yTo, IIOMUMO IIPOYEro, 3aBUCUT OT TOACYI-
HOCTHU, TSDKECTU BMEHSIEMOTO IPeCTYIIEHUS, KOJIMYECT-
Ba BMEHSIEMBIX OMM30J0B MPECTYMHON HesSITEIbHOCTH,
KOJIMYeCcTBa MOTEPIEBIINX, HAJUYMS IO ey CYACOHBIX
BKCIEPTU3, PE3YJbTATOB ONEPATUBHO-PO3BICKHON Jesi-
TEJILHOCTU, 00bEMa MaTepualioB Aejia U Mp.

Cny4yaeTcs, 4TO M3Ha4YaJbHO HEBO3MOXHO IIpeayra-
naTth 00bEM padOThI MO MCMOJHEHUIO MOpydyeHusi. B He-
KOTOPBIX Clydyasx IMpU BCTYIUIEHWM aaBoKaTa B YroOJIOB-
HOe JeJI0 B KaueCTBe 3alllUTHMKA U3BECTHO O BMEHEHUM
TOJBKO OMHOTrO 3MM304a MPECTYIMHOU NesTeIbHOCTU, HO
B XO/€ paccjieqoBaHUsI OOBMHEHUE MOXET OBbITb M3Me-
HeHo U (wim) gorojHeHo (cT. 175 YIIK P®), uro mo-
poXaaeT HeoOXOAMMOCTh B 3alllUTe IOBEpPUTEsIsSl OT pac-
IIMPEHHOTO OOBMHEHMSI B 4YacTU, KOTOpas paHee He
npennosiarajack. B Takux ciydasix, ucxonsl U3 peajib-
HO YBEJIMYEHHOro oObEMa pabOThl U €ro HajajexKallero
000CHOBaHMsI, aJBOKAT BIIpaBe IMPOCUTH AOBEPUTENST 00
yBeJIUUEHUU pa3Mepa Bo3HarpaxaeHus. Takas mpocnhOa
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He JOKHA MMETh XapakTep YJAbTMMaTyma, M aaBOKaTOM
He JOJIKHBI OBITh MPOM3HECEeHBbI (pasbl, KOTOPbIE MOTYT
OBITb paclieHEHbl KaK BO3MOXHBIN OTKa3 OT OKa3aHWS
IOPUANYECKOIN MOMOIIM MO0 yXyIdllleHWe KauyecTBa OKa-
3bIBa€MOI IOPUINYECKON TIOMOIIM B cJlydae, €CJIM CTO-
POHBI HE MPUAYT K COTJalleHNUI0 00 YBEJIUUYEHUU pa3Me-
pa Bo3HarpaxiaeHus. B To xe BpeMsi He 00yCJIOBIEHHOE
coIIallleHueM TpeOoBaHUE (TMOHYXIEHUE) TOBEPUTEIS
K BBITUIATE aIBOKATY AOIOJHUTEIBHOTO BO3HATPAXKICHUS
MO0 pacTOPKEHUIO COIIAllleHUs B CBSI3M C HEAOCTATOU-
HbIM, 10 MHEHMIO aJBOKaTa, pa3MepoM 3a(UKCUPOBaH-
HOTO BO3HArpaxJIeHusl, HE COOTBETCTBYET KPUTEPUSIM
YEeCTHOTO M JT0OPOCOBECTHOIO HMCIIOJHEHUSI Mpodeccro-
HaJIbHOTO [JIoJira Tiepeld JOBEpUTENeM U SIBISIETCS HEIO0-
nyctuMbiM. Takoe mnoBeneHUEe HapyllaeT IpearucaHus
noamn. 1 m. 1 cr. 7 3aKoHa o0 agBOKATCKOWN AesITeNbHO-
ctd, a Takxke 1. 1 ct. 8 KIIDA.

Takum oOpa3zom, o0 mepecMoTpe (MU3MEHEHUHU) YCJIO-
BUIl corlalleHus] B 4acTU pa3Mepa BO3HarpaxkKaeHusl af-
BOKaT BIpaBe MMEHHO MPOCUTh, HO HU B KOEM cJiydyae He
TpebOBaTh 3TOT0, MOCKOJBLKY €ro pasMep OIpeaessieTcs
Ha OCHOBE COTIJIAIlIEHUSI MEXIY JOBEpUTEIeM M aJBOKa-
TOM, TOTJa KaK OJHOCTOPOHHEe M3MEHEHME COIIallleHUs
caMMM aJBOKaTOM He Jomnyckaercsl. Borpoc, cBsi3aHHBI
C yBEJIMYEHUEM WM YMEHBIIEHWEM BO3HarpaxiacHUs,
MOXET MMETb MECTO TOJbKO IIPM CO3HATEJIbHOM UM J00-
POBOJIBHOM BOJIEM3bSIBJIEHMU BCEX CTOPOH COTJallleHUS
1 ero MUCbMEHHOU (uKcaluu.

g objieryeHUs orpenesieHrs BeJIMYMHBI BO3HArpaXx-
JIEeHUSI TIPU 3aKJIIOYEHUM COIVIALIEHMsI, a TaKXKe C LeJIblo
nojepXXaHusl TpecTyKa Mpodeccun aaBOKaTCKUe TIa-
JIaThl HEKOTOpBIX CcyObekToB Poccuiickoit Penepanyn
MpeaycMOTpeId PeKOMEHJALMU O TMOpSAKe OoIlpeaese-
HUSI pa3Mepa Bo3HarpaxueHus. BaxkHo yduTwIBaTh, 4TO
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OHU HOCSIT MCKJIIOUMTEJIbHO OPUEHTUPYIOLIWI XapakTep
n npeaycmMarpuBaloT MMCHHO MHWHHUMaJIbHO PEKOMCHIO-
BaHHBLIC pa3MEpbl CYMM BbIILJIAT.

Tpa,ZLI/ILlI/IOHHO IOPUHATBIM ABJACTCA OIlJIaTa BO3HAaA-
TpaxKkIeHUSI:

— 3a CTagulO YIroOJIOBHOI'O IIPOILiECCa;

— IJIOMECAYHad oIlj1aTa,

— oOIlIuiata 3a OE€Hb 3aHATOCTU (BpCMS{ 3aHATOCTU al-
BoKaTa HMCUHMCIILAECTCA B OHsX, B KOTOPbLIE aaBOKaT ObLT
3aHAT BbIIOJIHCHHUEM ITIOPYYCHUA BHE 3aBUCHUMOCTU OT
JIUTEIbHOCTU pa6OTI>I B TEYECHHE 1OHA, M HE CBA3aHO
C MECTOM OTCTaumBaHMA 3aKOHHbLIX MHTEPECOB OOBEPU-
TCJIA —B CyIdC, OopraHax IIpCABaApHUTC/IbHOIO paccCjaciaoBa-
HUA, NICHUTCHUUAPHBIX YUPCXKACHUAX U T. I[),

— I104acCoBagd oIliaTa Tpyaa aaBoKaTta. Ecou B co-
TJIameHMK OTACJIbHO OI'OBOPEHO, YTO BPEMsA OXMAAHUA,
HallpnuMep, Ha3HA4YCHHOIO Cy,Z[C6HOFO 3acegaHuda, CJICA-
CTBEHHOTO JEMCTBUS, KOTOpPOE OBIJIO HAayaTO HECBOEB-
PEMEHHO MWJIM KOTOPOE€ HE COCTOAJTOCH IIO HE3aBUCA-
MM OT aaBOKaTa INpUYMHaM, TaKXKE IMOAJICKUT OILIaTeE,
TO aABOKaT BIIpaBC IIPETCHAOBATbL M Ha TaKYyIO OILIaTy
ITOJIHOCTBIO MJIM B INPOLECHTHOM BbIpaAXCHHWU U T. O. O,Z[—
HaKO, €CJIM TaKOW OroBOpPKM HET, TO NEWCTBYEeT OOLLIMIA
MOCTYJAT: IIaTa BHOCUTCS 32 KOHKPETHOE y4yacTUEe B Cy-
neOHOM 3acemaHuu, cieactBeHHoM aeiicteuu'. Emé on-
HOI BO3MOXKHOCTbIO MOXET SIBJISITbCS IIPUMEHCHUE CKa-
3aHHOI'0 K CJIydyasdM OTJIOXKCHUA CYII,G6HOFO 3aceaaHusd.
BaxHo: ecim agBokaT TIpUMEHSIET IOYAcOBYIO OILIa-
Ty CBOCIo Tpyda, TO B COIVIAlLCHUMW WJIN INPUITOXKCHUU
K HEMY OOJIKHBI OBITH 3a(1)I/IKCI/IpOBaHBI CTaBKM OIlIaThl
3a KOHKPETHLIC BHIbI IOpMILM‘lGCKOFI IIOMOIIIN.

' Cm.: U3 nepenucku Ipe3uneHra AIBOKAaTCKOI MajaThl ropoaa
Mockasl. [Tucemo // BecTHUK ATBOKaTCKO# MmajaThl Topoia MOCKBBI.

2006. Beimyck Ne 7—8 (33—34). C. 49.
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Taxcke SIBISIETCSl TIPaBOMEPHBIM BKJIIOYEHHE B COIVIa-
LLIeHUe YCIOBUS 00 YBEIMYEHUM pa3Mepa BO3HATPAKICHMSI,
HampuMep, 3a OKa3aHUE IOPUIWYECKOM TMOMOIIU B CIIOX-
HBIX YCJIOBUSIX—B HOYHOE BpeMsi, Hepabouue Mnpa3aHuy-
Hble THU WIM BbIXOAHbIE AHU. Bo3HarpaxkieHue v Bo3Mme-
IIeHMe 3aTpaT Mo AeJly AOMYCTMMO IIOJydaTh B TIOPSIIKE
aBaHCUPOBaHUs U (WJIM) MOCTOIIATHI MO (PaKTy MCIOJHE-
HUS 3Tana NopydyeHus JIMOO 00s3aTeNIbCTB B ITOJTHOM OOb-
éme. Kpome mpouero, He 3ampellieHO MPUMEHEHUE CMe-
IIAHHOTO PEeXMMa TOJYYeHUS EHEXHBIX CPEICTB: 4acThb
CYMMBbI aBaHCOM, B TO BpeMs Kak Jpyrasi 4yacTb—IIO Ha-
CTYILJICHUM OTOBOPEHHOIO B COIVIAILIEHUWU CPOKa. YCJOBUE
corjaleHusl, Tpearojarampllee IOJdydeHUue aJaBOKaTOM
JEHEXHBIX CPEICTB aBAaHCOBBIM ILIaTeXkoM (TuiaTexXaMm),
CHOCOOCTBYET OOJbIIEH 3alIMIIEHHOCTU aJaBOKaTa, COXpa-
HEHUIO €ro HEe3aBUCUMOCTH, MPOPEeCcCUOHATBLHON CBO0OO-
Ibl U 0ojiee 3(PEeKTUBHOI pabdoTe Io 3alluTe IpaB U 3a-
KOHHBIX MHTEPECOB ero nopeputeneil. HakoHel, cTOpoHbI
BIpaBe MPeayCMOTPETh PacCpPOUKy IuIaTexa.

Pa3smep Bo3HarpaxmeHusi agBoKaTa 3a IOPUAMYECKYIO
MOMOIIb JODKeH ObITh BbIpaxkeH B pyossx (. 1 cr. 317
u ct. 140 'K P®), B TOM uucie U ¢ y4€ToM IOJOXKESHUMN
m. 2 c1. 317 'K P®. [IeHexxHble MOCTYIIEHUsI B UHOCTPaH-
HOW BaJIIOTE€ 3a OKa3aHWE IOPUANYECKON TMOMOIIU WHO-
CTpaHHBIM TpaxIaHaMm, OpraHuM3auvsM U (pupmam, corjiac-
HO Tto1okeHusiM 1. 2 c1. 140 u 1. 3 ct. 317 'K P®, BHO-
CSITCSI HAa BaJIIOTHBIN CYET, OTKPBITHIII B COOTBETCTBYIOLLIEM
0aHKe B MOpSIIKE, YCTAHOBJIEHHOM 3aKOHOMATEILCTBOM!.

' Cm., Hanpumep, 1. 1.5 PekoMeHmanuii mo pasmepam OILIaThl
IOpUINYECKON TIOMOIIM, OKa3bIBAeMOU amBoKaTaMu (hU3NIECKUM
U opuauyeckuM auuam (YteepxaeHsl pemeHrneM Coseta AnBokart-
ckoit manatel HoBocubupckoit oonactu ot 31 mag 2022 roma (mpoto-
xost Ne 7)) // BectHuk AnBokarckoii rmajnatsl HoBocubupckoii obia-
ctu. 2022. Ne 30. C. 66.
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OTKpBITHIA TIEpeYeHb HEIPaBOMEPHBIX YCJIOBHUM CO-
riameHus: (BKJlo4dasi HerpaBOMepHble (PMHAHCOBBIE YC-
JIoBUsI) ObLT TIpuMBeNEH paHee B maparpade 1.7. Yka-
3aHHbBII INepeuyeHb YMECTHO JOMOJHMUTH YCJIOBUEM O He-
JOIMYCTUMOCTU TMPUHSATUM OT JOBEPUTESISI KaKOro-Jimdo
UMyIIecTBa B oOecIieueHMe COIIallleHWsI O TOHOopape
(m. 5 cr. 16 KIIDA). Hanpumep, B Xome OIHOIO W3
TUCUMUILUIMHAPHBIX MPOU3BOACTB, pacCMOTpeHHbIx KBa-
JImpukanuoHHoO komuccueil 1 CoBeToM AIBOKATCKOM
najatel ropoga MOCKBBI, OBLIM YCTAHOBJIEHBI CIIEAY-
ole OOCTOSITENIbCTBA AUCIHUIIIMHAPHOIO TIPOCTYIIKA
aJjBoKaTa: «adgokam B. npunsn om «..» & obecneyeHue
coenauleHuss 0 20HOpape NPaAgoycmarasausarujue 0oKy-
MeHmMbl Ha 084 3eMeNbHbIX Y4ACMKA C HAXO0OAWUMUCA HA
Hux ocunvimu domamu 6 2. C., 00HOBPEMEHHO BKAHUUB
6 0onosHeHue K 002080py C «...» Ycaogue ob omcymcmeuu
Y <«..» npasa noayyams 0yoauxamsl 0OKYMEHMO8 U cee-
denus, Kacaroujuecs YKA3aHHOU HeOsudcumMocmu, a mak-
Jce UCNOAb308aMb MY HEOBUNICUMOCHb, OmUylciams ee
u coagamo ee 6 apendy»' (IIprMedYaHuUe: CTaTyC aJBoKaTa
ObLT TIPEeKpaleH).

B 3aBepiiieHne ymecTHO ckaszaTb, YTO MOAMEHa B CO-
IJallleHUd TepMUHA «BO3HArpaXxaeHue» WHBIMU TEPMM-
HaMM: «IUIaTa 3a BeIEeHWE IOpPYYEHUS», <«TapaHTUHHBIN
IJIaTEX», «IEeMO3UT» U T. O.— KpaiiHe HeXeaaTeabHa,
TaK KakK CO3[a€T CHUTyallMl0 HEOIPEeNeJEHHOCTU U He-
MPO3payHOCTU B OTHOIIEHUM IPABOBOW MNPUPOAbLI me-
HEXHBIX CPEICTB, MPUUUTAIOIIMXCS alBOKATy 3a MCIOJ-
HsIEMYIO pPabOTy M JEHEXHBIX CPEACTB Ha BO3MEIIECHUE
MOHECEHHBIX UM M3IEPXKEK U PacXOMOB.

"' Cwm.: BecTHUK AnBoKaTcKoii masathl Topona Mocksbl. 2006. Bei-
myck Ne 11—12 (37—38). C. 12.
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§ 1.10. Corjamenue Ha 3aI0UTY HA 3Tan CyJIeOHOro
KOHTPOJISI, 00:KAJI0BaHUSA B aNe/UISIIIMOHHOM W (1J1H)
KacCalliOHHOM TOpsi/iKe CYIeOHOro pelieHusi, MPUHATOro
B XOJ/ie MPOBEPOYHOr0 MPOU3BOACTBA

CyneOHBIA KOHTPOJIb B JOCYACOHBIX CTaausIX Yro-
JIOBHOTO CYIOIMPOU3BOACTBA SBJSETCSI MEXCTaIUNHBIM
WHCTUTYTOM M, HECMOTpsI Ha TO, YTO JaHHas OesITe/b-
HOCTh YAaCTUYHO M3bSITa U3 TPAAULMOHHBIX IeHCTBUIA
NO3HaBaTeNsl, CJeA0oBaTesisd, IPOKYypopa, OHa SIBJSIETCS
COCTaBHOM 4YacThlo YyrojioHoro mnpouecca. CyneOHbIi
KOHTpPOJIb MpPeACTaBisieT co00ii 0coOyo cdepy nesiTellb-
HOCTM CyJa Io MpeaBapUTebHON U (MIK) TOoCIenyolei
OPOBEPKE 3aKOHHOCTU M OOOCHOBAHHOCTU JIEWCTBUIA
(OGe3meiicTBusI), a TaKXKe pellIeHU OpraHOB U JOJKHOCT-
HBIX JIMIl, B TIPOMU3BOJICTBE KOTOPBIX HAXOAUTCS YrOJIOB-
HOE JeJo.

PaHee ObL1O cKa3zaHO, UTO coOIJIallleHWe Ha 3allMTy,
KUCXOAsl M3 OOILIMX MpaBWI, HEOOXOOAMMO 3aKIioyaTh MO-
craguiiHo. JlaHHOe TpaBUJIO MMEeT HCKIIYeHHue, KO-
TOPLIM SIBJISIETCSl 3aKJIIOUEHME COTJIallleHWs] Ha 3Tamn
CyIe0HO-KOHTPOJIBLHOIO IMPOU3BOACTBA, PaBHO KaK U Ha
o0XaJloBaHME B areUISUMOHHOM U (M) KacCallMOH-
HOM MOpsIAKE CyAeOHOro pelleHus, MPUHSITOro Ha yKa-
3aHHOM 3JTare, TeM CcaMbIM 0e3 MPUHSTHS aaBOKATOM
Ha ce0s1 3allMThl B CTAAUM OOCYIEeOHOIrO IMPOU3BOACTBA
B 1esoM. llenblo Takoro corjanieHus: MOXET OBbITb pa3-
rpaHUYeHue TPYMNIIOM aaBOKATOB pabOTHI MO 3allMTE OI-
HOTO J1IOBEPHUTEJIS.

YMecTHO cKazaTb, 4TO paclpenejeHre IOJHOMO-
YU MOXET ObITh pa3andyHbIM. Hamnpumep, onuH amBo-
KaT aHaJIM3UpyeT Marepuaibl Aena U (PopMUPYET MO3U-
110 3alIuThl. Jpyroil agBokar y4acTBYeT B CJEICTBEH-
HbIX AeicTBUsIX. TpeTuil amBokKaT TMPUHUMAET Yy4yacTue
B CyIeOHO-KOHTPOJBHBIX Mpolenypax M (WIn) 3aHU-
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MaeTcs CHSATUEM apecTa, HaJIO)KeHHOTO Ha MMYIIECTBO
U T. 1.

CyneOHO-KOHTPOJIbHYIO  AEATENbHOCTh  JOMYCTUMO
nuddepeHIMpoBaTh Ha IIpeABapuUTEIbHBIN (Mpemyrpe-
IUTEJIbHBIM) U MOoCaenyloluii (IpaBoodeceuynTeIbHbIN)
CyIeOHBIII KOHTPOJIb B MOPSIAKE, YCTAHOBJIEHHOM CT. 125
VIIK PD'.

[TpenBapuTenbHbI CyneOHBIE KOHTPOJIb BbIpaXKaeTcsl
B MOHOIMOJLHOM IIpaBe Cyda, B TOM YMKCJIE€ B XOJA€ H0-
CyIeOHOT0 TMPOU3BOICTBA, MPUHUMATh pelIeHUs 00 u3-
OpaHuU, TPOMJICHUU, U3MEHEHUM, OTMEHE CJCAYIOIIUX
MEp TIPECEYCHUSI:

* 3arpeTa COBEPIICHUS] OIPEACIEHHBIX JIeHCTBUI
(105.1 VIIK P®);

e 3ajora (cr. 106 YIIK P®D);

e nomaiHero apecta (ct. 107 YIIK P®);

e 3akmoueHus mnopa crpaxy (ct. 108, 109 VIIK P®).

Taxke 1o mpaBmwiiaM ct. 165 YIIK P® npenycMotper
MpeaBapUTEIbHbIN CyIeOHbIIi KOHTPOJb 3a IIPOM3BOI-
CTBOM HEKOTOPBIX CJIEACTBEHHBIX M MHBIX IpOLecCyab-
HBIX JIE€NCTBUIA, TTPOM3BOACTBO KOTOPBIX OCYIIECTBIISIETCS
He MHaye KaK Ha OCHOBAaHMM CyJeOHOro pellieHus: oo
B WCKJIIOUUTEIBHBIX CIIydasiXx NOMYCKaeTcsl C IOCeayto-
LIEi TTPOBEPKOI X 3aKOHHOCTH cyaoM?. TlepedyeHb TaKMxX

! TIpenBapuTeNbHBIN CyIeOHBII KOHTPOJIb HAINpaBJeH Ha TIpes-
YIPEXAECHNE HapYIIEHUSI KOHCTUTYLIMOHHBIX ITPaB U CBOOOI YYaCTHU-
KOB cynonponsBonactsa. Ilocienyromnii cyneOHbIi KOHTPOJIb MMEET
1IeJIbI0 BOCCTAHOBJICHUE U yCTPaHEHNE NOMYIIIEHHBIX HAPYIIEHU TIpaB
U 3aKOHHBIX MHTEPECOB JIUI] U OPTAaHU3ALIUIA.

2 PasbsicHeHUs1 MO BompocaMm mnpuMeHeHust cr. 165 YIIK P®
naubl B [Tocranosnenunu I[1nenyma BepxoBHoro Cyna P® ot 1 utoHst
2017 roma No 19 «O mpakTHKe pacCMOTPEHUS CyOaMH XOHaTaliCTB
O TIPOM3BOJICTBE CJIEACTBEHHBIX IECTBUI, CBSI3aHHBIX C OTPAHUYCHU -
€M KOHCTMTYLIMOHHBIX MpaB rpaxknaH (ctaths 165 YIIK P®)» // CIIC
«Koncynbrantllntoc».
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CJICICTBEHHBIX M MHBIX IPOLIECCYaTbHbIX NEMUCTBUI MpU-
BenéH B m. 1. 4—9, 10.1, 11 u 12 4. 2 ct. 29 VIIK PO.

B TO xe Bpems mocnenyrouiuii cyneOHbIE KOHTPOJIb
npeaycMaTpuBaeT MpaBo O0XKaJOBaHMS PELICHUN U Oeii-
cTBUA (0Ge3aeiCTBUS) MOOJDKHOCTHBIX JIML, YyKa3aHHbIX
B 4. 1 ct. 125 VIIK P®, kacarommxcsl 3asBJICHHBIX Tpe-
OoBaHUI TrpaxnaH o0 yCTpaHEHMHU MOIMYILIEHHBIX Hapy-
LIeHUH, YIIEeMJSIOIMX X TpaBa U CBOOOIbI, 1 OCHOBaH
Ha KOHCTUTYLIMOHHOI rapaHTUX CyaeOHOM 3allUThl MpaB
1 CBOOOJ TpaxidaH, B TOM YMCJE U B YrOJOBHOM CYIO-
npousBoacTBe (cT. 46 Koncruryuuu Poccuiickoit @ene-
pauun)’.

IIpakTnueckuit mpuMep IMpaBOMEPHBIX NEHCTBUIA ai-
BOKaTa IO OCYIIECTBJICHMIO 3alMTHI HAa 3Tare CyaeOHOro
KOHTPOJIS.

ITo wTory mnpousBeAEHHOTO HEOTJIOXHOIOo OObICKa
B XWJMIIE, PAaBHO KaK M JIIOOOTrO APYyroro CjAeaCTBEHHO-
ro UM TpOoliecCyaIbHOIO IeMCTBUS, TpeOyolIero cyneo-
HOTO paspelieHusi, Tpyu HaJU4YUU COTJIAleHUSI C OJHUM
WIM HECKOJbKMMM aJBOKaTaMM Ha 3allUTy IO YIroOJIOB-
HOMY JieJly TOBEpPHUTEJb TaKXKe BIIpaBe 3aKJIIOUMUTh COIia-
IIEHWE TOJbKO Ha ydyacTue B IMPOBEPKE CYAOM 3aKOHHO-
CTU MPOU3BEAEHHOIO CJIENCTBEHHOIO NEUCTBUS U (MIJIN)
MPOLIECCYATTbLHOTO E€MCTBUS, BKJIIOYasl MPaBO arleIsIim-
OHHOTO U (MJIM) KaccallMOHHOro 00XKaJoBaHUS TIPUHSI-
TOTO IO pe3yJbTaTaM IMPOBEPKU CYIEeOHOTO pEeIIeHUS.

BaxxHo, 4TOo peuyb IoKHA MATA He 00 0O0XKaJloBaHUU
CJIEICTBEHHOTO WJIM TPOlIECCyaJIbHOTO AEHCTBUS B ames-

' PasbsicHeHue Hauboyiee CIIOPHBIX BOMPOCOB, BO3HMKAIOIIUX
MPU PacCMOTPEHUM cyaamu kanod B mopsiake ct. 125 YIIK P®, na-
uto orpaxkeHnue B [Toctanosnenuu [Mnenyma Bepxosaoro Cyna PO ot
10 peBpanst 2009 roma Ne 1 «O TIpaKTHKE pacCMOTPEHUS CYIaMU Kajlo0
B mopsiiKe ctatbi 125 YrosoBHO-MpolieccyanbHOro kogekca Poccuii-
ckoit Meneparun» // CITC «Koncynbsrantllnocy.
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JISSLIMOHHOM TIOpsiAKe, a 00 ocrapyMBaHUM 3aKOHHOCTH
HEOTJIOXKHOIO CJIEICTBEHHOro AECHCTBUSI B XOAE IMPOBEP-
KM CyIbE ero 3aKOHHOCTM B TIOpSIIKE, YCTAaHOBJIEHHOM
4. 5 ct. 165 YIIK P®.

Heob6xonumo akueHTMpOoBaTb BHUMaHME Ha CJEIylO-
LLIEM:

— aJBOKaT, NMPUHSBIIUN MOpyYeHUE UMEHHO Ha yya-
CTHUE B CyAeOHO-KOHTPOJbHOM IIPOU3BOJACTBE, HE BIIpaBe
BBIXOOUTH 3a Mpeaesabl MpeaMeTa MopydeHusl, MpeaycMo-
TPEHHOro 3aKJIOYEHHBIM CoIJallleHueM, M, HaIlpumep,
OCYIIECTBJISITh 3alllUTy JOBEPUTEJISI B XOl€ MPOU3BOICTBA
CJICAICTBEHHBIX M MHBIX TPOLIECCYalbHbIX IEUCTBUIA,

— aIBOKAaT, OEWCTBYIOIIMIA HAa OCHOBAHUU COTJIAllle-
HUSI, B XOJ€ OCYIeOHOro IPOM3BOJACTBA IO Jeay 00s-
3aH Yy4acTBOBaThb HE€ TOJIbKO B CJIEACTBEHHBIX W MHBIX
MpolecCyaabHbIX OEUCTBUSIX, IMPOU3BOIAMMBIX HdO3HABA-
TeJieM, clenoBareieM, HO U B CyIeOHO-KOHTPOJbHOM
MPOU3BOACTBE B MEPBOIl M amneUISIIMOHHON MHCTaHLIM-
gax (mpu u30paHUU, TIPOJJIEHUM, U3MEHEHUM, OTMEHEe
Mepbl TpecedyeHusl, Mep IPOLIECCYaIbHOTO MPUHYXKIC-
HUSI, oOXaJloBaHUM JeicTBUil (Oe3neilcTBUsI) U pelle-
HUIl B mopsake, npeaycMoTpeHHoMm cT. 125 VIIK PO,
U 1p.). YKazaHHOE MpaBUJIO 00sI3aTEIbHO IJISl 3alllUTHU-
KOB, JEHCTBYIOIIMX KaK IO Ha3HAuY€HUIO, TaK U B MO-
psnke mnpuriameHus'. Kpome Toro, mo corjacoBaHUIO

I'Cwm. . 3 Pekomenpnanuiit Cosera ®ITA PP 06 obecrieyeHUU He-
MPEPHIBHOCTY 3aIIUTHI 110 HAa3HAUYEHUIO, YTBEPXKIEHHBIX Perrennem
Cogera ®OITA PO ot 28 Hos6pst 2019 1. // BectHuk DenepanbHoli ma-
naTel aaBokatoB Poccuiickoit @enepaunu. 2020. Ne 1 (69). C. 79—81;
Paznsicnenue Ne 13 CoBeta ABOKATCKOI MmajaThl Topoaa MOCKBHI IO
BoMpocam MpodeccuoHaIbHOM 3TUKHU afBoKaTa «O0 obecreyeHur He-
TIPEePBIBHOCTH 3alIUTHI 0 Ha3HaUYeHUI0» (yTBepkueHo Pemennem Co-
BeTa AnBoKaTcKoii nmanatel ropona Mockssbl ot 30 ceHTs16ps 2019 roga
(IMpotokon Ne 11)) // BectHuk AnBOKaTcKoii rajaTsl ropoaa MOCKBBI.
2019. Ne 3 (146). C. 10—12.
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CO CBOMM JOBEpUTEIEM M MHBIM aaBOKaTOM (aaBoKaTa-
MU), OCYIIECTBISIOIIUM(-M) 3alIUTy, HapUMep, TOJb-
KO B paMKax CyneOHOro KOHTPOJisI, aABOKaT BIpaBe He
SIBUTbCS B CyIAeOHOE 3acelaHue IJIsl yJacTusi B CyaeOHO-
KOHTPOJIbHOM TIPOM3BOJACTBE, TaK KaK MpU Yy4aCTHUM XOTsI
Obl OAHOTO 3alllMTHUKA B CylIeOHOM 3acelaHuM IpPaBO Ha
3alUTY TIOACYAMMOIO HE HapyllaeTcsl, MOCKOJbKY ero
MHTEPECHI MPEICTaBJIeHbl APYTUMU aJBoKaTaMu'.

BaxHo: HesgBKa B cymeOHOe 3acegaHMe MO M30paHUIO
MEphI IpeceuyeHMus agBoKaTa, Yy4aCTBYIOILIEro B Jeje Ha
OCHOBAaHUM COTJIALLIEHUSI, HE OCBOOOXOAET €ro OT HeoO0-
XOIMMOCTU OO0XKaJJoBaHUSI TIOCTAHOBJIEHUsI cyda 00 u3-
OpaHUM Mephbl IpeceyeHUs

— aJBOKAaT, ICUCTBYIOIIMI HAa OCHOBAHUU COIJallle-
HUSI, C KOTOPbIM IPEIyCMOTPEHO €r0 ydyacTue B OJIHOIM,
JMOO0 BO BCEX CTaAusIX AOCYIeOHOro MpoM3BOACTBA (BO3-
OyXIeHME YTOJIOBHOTO nena M (Wad) TMpeaBapuTesIbHOE
paccienoBaHue), He BIlpaBe TpeOoBaThb OT JTOBEPUTEIS
3aKJII0OUYEHUSI U OIUIaThl OTIAEIBHOTO COIJIAIlleHUsI Ha 00-
>KaJloBaHUEe U30paHusl, U3BMEHEHWUs], MPOMJICHUS] WIN OT-

"'Cwm. a03. 4 11. 12 [Nocranosnenne [Tinenyma BepxosHoro Cymga P®
ot 30 urons 2015 roga Ne 29 «O npakTuke MpUMEHEHUS CyIaMu 3a-
KOHOJIIATeJIbCTBA, 00ECTIEUNBAIONIETO TIPABO Ha 3aIIUTY B YTOJOBHOM
CY/IOTIPOU3BOJICTBE», COTIACHO TTOJIOXKEHUSM KOTOPOTO «KOT/Ia 3all-
Ty OOBUHSIEMOTO OCYIIECTBIISIIOT HECKOJIbKO TIPUTIAMIEHHBIX UM afl-
BOKATOB, HEsIBKA KOTO-TM00 M3 HUX MPU HaJIeXallleM YBEIOMICHUN
0 JaTe, BpeMEeHU U MeCTe CyleOHOTO pa3oupaTebCTBa He MPETSITCTRY-
€T ero MPOBEACHUIO TIPY YYACTUM XOTsI OBl OMHOTO M3 aIBOKaTOB» //
CIIC «Koncynbranrllmoc».

2 Cum. Pasbscuenue Komuccuu mno stuke u craHgapraM «O He-
KOTOPBIX BOTIPOCAX MOJTHOMOUMI amBoKaTa MPU OCYIIECTBICHUM 3a-
IIUATBl HAa CTaaWU TIPEIBAPUTEIHLHOTO PACCIIEIOBAHUS», YTBEPXKIE-
Ho Pemennem Cosera PITA P® or 29 anpenst 2020 r. [DnekTpoH-
HbIIl pecypc|: — Pexxum nocrtyma: https://fparf.ru/documents/fpa-rf/
documents-commissions/clarification-of-the-commission-on-ethics-
and-standards 02—20/ (mata oopamenust: 15.11.2022).
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MeHBI Mepbl IpecedeHUs. CKa3zaHHOE OOBSICHUMO TEM,
YTO MPU TPUHIATUU 0053aTEeJbCTB MO OCYILIECTBICHUIO
3alIMTHl B KPYr OOsI3aHHOCTEN aJaBOKaTa BKJIIOYAETCSI
MMPOTUBOCTOSTHUE BCEM JIEUCTBUSIM CTOPOHBI OOBUHEHMSI,
C KOTOpBIMM H€ corjlaceH aoBepuresb. OgHakKo s
omnpe/iesieHUs] TIPeesioB TPOTUBOCTOSIHUSI HEOOXOIMMO
oopatutbcsl K Paszwsicnenusm Ne 7 CoBera ApBokat-
CKOIi mayiathl T. MOCKBHI 1O BOIpocaM MpodeccruoHab-
HOI 3TUKM anBokara «O0 o0bEéMe oKazaHUsI aJBOKATOM-
3aIIUTHUKOM OPUINYECKON ITOMOIIM B CTaAuU TIpe.-
BapUTEJIbHOTO  pacClieNOBaHUsI», COMIACHO KOTOPBIM
«OesimenbHOCMb A0B0KAMA-3AWUMHUKA BKAKOHaAem 6 cels
obicanosanue ecex Oelicmeuil U peweHull cyoa u 00ax4c-
HOCMHbIX AUY, OCYWECMBATIOUUX Y20108HOE CYOONPOU3-
600cme0, a makxyce ywacmue 8 3acedaHusx cy0oé nepeoil
U anestsiyUOHHOL UHCMAHUUL, UCX00S U3 M020, 4Mmo 0eno
cuumaemcst OKOH4amenvHo paspeuléunuvim (res judicata) no-
cae e20 paccMoOmpeHus: 8 aneitayuoHHoM nopsoke»'. 3mech,
OYEBUIHO, UMEETCSI B BUILY NMPUHSITHE CYyIOM amlesUISIIIu-
OHHOM MHCTaHIUM UTOrOBOIO PEILICHUS IO ACy.

' Cm. BectHuk AnmBokartckoii manatel T. MockBbl. 2014. Beimyck
Ne 4 (125). C. 7—S8.; COOpHUK HOPMATUBHBIX U MH(MOPMAITMOHHBIX
matepruanioB 3a 2002—2014 romsr: CrienmMaibHBIN BBITYCK BecTHMKa
AIBOKAaTCKO majatel T. MockBbul. M., 2014. C. 128—129.
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I'nasa 11

COIVIAIIEHUE Ob OKA3AHN
IOPNINYECKOUA 11OMOIIN
ITIO YIT'OJIOBHOMY JEJTY (MCKJIIOYEHNA)

§ 2.1. Coraamende Ha yJyacTue B OJHOM WM HECKOJBbKHX
CJIeICTBEHHbIX M MHBIX MPOIECCYAJbHBIX JEHCTBHAX,
CyAeOHBIX 3aCelaHMsIX, PABHO KaK W COIIAIIEHHe
HA ompeaeJ€HHbI CPOK

[To oGmemMy mpaBuily, 3aKJIIOYE€HME COIJIAlleHMs] Ha
y4yacTME B OIIPeIeIEHHOM KOJUYECTBE CJIEACTBEHHBIX
W MHBIX MIpoLiecCyalbHbIX NEeNCTBUIA, CyaeOHBIX 3acena-
HU, paBHO KaK M 3aKJII0YEHME COTIJIallleHMs] Ha ompenie-
JIEHHBIM BPEMEHHOW Mepuoid, NOMYCTUMO B OTHOIIECHUU
JIUL, KOTOpbIE HE SIBJSIIOTCS YTOJOBHO IpecieayeMbIMU
(TakOBBIMU SIBJISIIOTCSL JIMllA HE HaAeJE€HHbIE CTaTycoM
rnogo3peBaeMoro / oO6BuUHsSieMOro). B yactHocTH, B OT-
HOIIIEHUM CBUIETENSI, YTO OOBSICHIETCS PSIIOM B3aMMOC-
BSI3aHHBIX apPTYMEHTOB:

* OTCYTCTBMEM Yy CBMIAETENSI MO YroJOBHOMY ey
COOCTBEHHOI'O IMPABOBOr0 MHTEpPECa;

* OTHOCUTEJbHO MEHEE aKTMBHOW POJIbIO CBUAETEIS
110 YTrOJIOBHOMY JAEy.

[TpaBoMEpHOCTb 3aKJIIOYEHMSI TaKOrO COTIJIallleHMS
C JIMLIOM JIMOO B MHTEpecax JiMlia, KOTOpOe He HaJeJICHO
MpoLEeCcCyaIbHbIM CTaTyCOM ITOA03pE€BAEMOr0, OOBHHSsIE-
MOTO, U y4yacTu€ B OJHOM WU HECKOJbKHX CJIEIACTBEH-
HBIX U MHBIX IPOLECCYalTbHbIX IEHCTBUSX, CYICOHBIX
3acelaHusIX, PaBHO KaK M 3aKJIOUYEHME COTJallleHUs Ha
KaKoi-11b0 omnpeneaéHHbI CpoK (OOUH I€Hb, OJHY He-
JeJII0, OAWH MecCsl U T. 1.), OOyCJIOBJIEHO OTCYTCTBUEM
HEOOXOAMMOCTU OKa3aHWS yKa3aHHBIM JIMIIAM TOCTOSIH-
HOI M CUCTEMaTUYECKOM 3alllMThl, KaK 3TO TpedyeTcsl Mo
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OTHOIIIEHUIO K I0J03peBaeMOMY, OOBMHSIEMOMY, IIOMI-
cynumoMy. Ilpu sTOM mpaBo cBMIETENS Ha TOJy4YeHUE
KBUIM(PUIIUPOBAHHON OPUANYECKON TMOMOIIM TMpuUIia-
IEHHOrO MM ajaBokaTa (aIBOKATOB) MPSIMO IPeayCMO-
TpeHo M. 6 4. 4 c1. 56 YIIK P®, comtacHO KOTOpOMY
CBUIETEIb BIIpaBe SBISATBCS Ha OOIPOC C alBOKATOM
B cooTBeTcTBUU C 4. 5 cT. 189 YIIK P®. Haubonee pac-
MPOCTPAaHEHHBIMU CJIEICTBEHHBIMUA U MHBIMU MPOLECCY-
aJIbHBIMM JEHACTBUSIMU C YYaCTUEM CBUIETEJIS SIBJISIIOTCS:
JOIPOC, OYHasl CTaBKa, MpeabsIBICHUE MJISI OMO3HAHWS,
O3HAaKOMJIEHME C 3aKJIIOYEeHMeM DJKCIepTra, ecjiu B OT-
HOIIIEHMM CBUIETENIs] TPOU3BOIMIACH CyldeOHasi 3DKC-
neptusa. ['opaszgo Oojiee peaKUMU SIBISIIOTCS ITPOBEpKa
MOKa3aHUIi Ha MeCTe, OCBMIETEJbCTBOBAHUE CBUIETESI
(c ero coriacusi) U ITojlyueHUe OOpa3lLOB JISI CPaBHU-
TEJIbHOTO HCCJIeIOBaHUS.

JlymaeTcs, 4TO MpaBO Ha y4yacTHME B OMNpEaeEH-
HOM KOJIMYECTBE CJICACTBEHHBIX M MHBIX IPOIECCyalb-
HBIX JIEVCTBUM IIPAaBOMEPHO TAKXKE B OTHOIIECHUU JIULIA,
B TOMEIIEHUU KOTOPOTrO MPOU3BOAUTCS OOBICK. B mpak-
TUYECKON aJBOKATCKON MeSITeIbHOCTU PacIpOCTpaHEeHbI
clyyau, Korja K aaBoKaTy oOpaluaimTcs 1o ¢akTy mpo-
M3BOJICTBA OOBbICKA B KWJIMIIE WJIM MOMEIIEHUU, B KO-
TOPOM pacriojiaraetcs opranusauusi. [Ipu paccMoTpeHun
JAHHOTO TIpUMepa M OIpeAeJeHUU ITPaBOMEPHOCTU 3a-
KJIIOUEHUSI COIJIallleHUsI Ha ydacTue B OJHOM JIMOO He-
CKOJIbKMX CJIEICTBEHHBIX ACHMCTBUSIX HEOOXOAMMO HCXO-
IWATh W3 TMPOLECCYaATbHOTO CTaryca Juila— IoJyJdaTesst
opuanYecKoil momoiu. B yacTHocTH, eciu OOBbICK MPO-
M3BOAMUTCS B XWiMIIE (B TO BpeMsl KaK B IOCTaHOBJE-
HUM O €ro MpPOM3BOJCTBE YKa3aHO, YTO YrOJIOBHOE NEJI0
BO30YXJI€HO B OTHOLIEHUM HEYCTAHOBJIEHHBIX JIUII), TO
HEoOXOAMMO 3aKJIOUUTh COomIallleHe Ha OCYIIECTBICHUE
npencraBuTenbcTBa. OgHAKO, €Clyd Mocje MPOu3BOACTBA
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O0ObICKA 3TO Xe€ JULOo OydeT, Halpumep, 3adep>KaHO
B cooTBeTCTBUM cO CT. 91 u 92 VIIK P® u teM cambiM
HajJeJeHO CTaTyCcoM I10J03peBaeMOro, TO HEOO0XOAMMO
3aKJIIOYUTh JIPYro€ CoMIalleHue — 00 OCYIEeCTBIEHUUN
3alUThl 11O YTOJOBHOMY MEIYy.

YuuTeiBasi TO, UYTO HEPEIKO aJBOKaThl OKa3blBa-
0T IOPUANYECKYI0 MOMOIb JUIAM, KOTOpbie 00JamaloT
JUIb (OPMaJTbHBIM MPOLECCYaTbHBIM CTaTyCOM CBU-
JeTesss, a B JEUCTBUTEIBHOCTM B MX OTHOIIEHUU OCY-
LLIECTBJISIETCSI OOBUHUTENIbHASL AESATEIbHOCTh, TO B CBSI3U
C TUM aBTOpP CYMTAeT 1ieJecoOOpa3HbIM PaCCMOTPETh
HEKOTOpPbI€ BOIIPOCHI CBSI3aHHbIE C 3aKJIOUYEHUEM CO-
iameHust Takomy Jjuiy. CorjlacHO HEOQHOKPATHO BhI-
ckazanHoii KonctutyumonneiM Cymnom P® mpaBoBoii
TO3ULINU, «NPABO ePANCOAHUHA HA 3AUUMY OM Y20108HO20
npecnedosaHus 3a cosepuieHue NpecmynieHus He MOJdcem
OblMb 02PAHUYEHO NO NPUYUHE HAAUYUS Y Heeo ¢hopmans-
H020 Y20/108HO-NPOUECCYANbHOR0 CIMAamyca ceudemens 6 co-
omeemcmeuu co cm. 56 YIIK P®»'. AHaTOrMYHBINA MOJI-
xon 3akperiéeH u B IlocranoBinenuun Ilnenyma Bepxos-
Horo Cyma P® or 30 utons 2015 r. Ne 29 «O mpakTuke
MPUMEHEeHUSI CyJaMu 3aKOHOJAaTeJbCTBa, OOecreyrBa-
IOIIEro MpaBO Ha 3allUTy B YrOJOBHOM CYIONPOU3BO/I-
CTBe»2, B KOTOPOM YKa3bIBaeTCsI, YTO MPaBOM Ha 3allUTy
o0yamaeT «1uyo, npasa u c600600bl KOMOPO2O CYU,eCmEeHHO
3ampazuearomes Uau mo2ym 0Oblmb CYu,ecmeenHo 3ampoHy-
Mol 0elCMEUAMU U Mepamu, C8UOemeNbCmEYuWUMU 0 Ha-
NPABAEHHOU NPOMUE He2o 008UHUMENbHOL 0esmeabHOCMmU,

' Cm. nanpumep: I[Mocranopnenus ot 27 uionst 2000 roma Ne 11-11,
oT 14 utonst 2011 roga Ne  16-I1, ot 25 mrons 2013 roma Ne 14-I1, ot
20 mroiist 2016 roma Ne 17-I1 u np.

2 CM. 1. | IMocranosnenue Ilnenyma BepxoBHoro Cyma P® ot
30 mroHst 2015 Toma Ne 29 «O mpakTuKe TpUMEHEHUS CyIaMU 3aKOHO-
JaTeJIbCTBA, 00ECTICUNBAIONIETO TIPABO HA 3aIUTYy B YTOJIOBHOM CYI0-
npon3spoactee» // CIIC «KoncympranTllniocs.
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He3aeucumMo om @opmMaibHo20 NPOUECCyarbHo20 cmamyca
maxkozo Auya».

BBuny ckazaHHoOro, aymaercsi, 4TO €CJIM HMEIOTCS
OIpENENEHHbIE CYIIHOCTHBIE TIPU3HAKU, XapaKTepU3y-
e (pakTuYecKoe IOJOXeHUEe Jula (CBUIETeNs1) Kak
HYXIAIOIIErocss B 3allMTe OT YIrOJOBHOIO OOBWHEHUS,
TO HE3aBUCUMO OT €ro (popMaJbHOTO MPOLIECCYaTbHOTO
craryca, HeoOXOAMMO 3aK/IKuyaThb corjlalieHue o0 ocy-
ILIECTBJICHUM 3allUTHI.

Crnenyer mnpu3HaTh CIOXHOCTb (IUCKYCCMOHHOCTD)
CUTyallMy, KOrja 3akJIlDYeHO CorIjlalllieHWe Ha Mpead-
CTABJICHWE WHTEPECOB TaK HAa3bIBAEMOTO <«)AUYAEMO20
ceudemensi», KOTOPbIA HAXOAUTCS B <«HEPEXOOHOM HOAO-
JceHuu», U 10 UTOTY JOIPOCa B €r0 OTHOIUEHUU IIpU-
HUMAETCd pelIeHWEe O TIPUBJIECYEHUM €ro B KadyeCTBE
Moa03peBaeMoro / OOBMHSIEMOro, MOCJe 4Yero A03HaBa-
TeJb / cleaoBaresib HEMEIJEHHO MPUCTYHAeT K J0IPOCy
€ro B KadyecTBe momo3peBaeMoro / ooBuHsieMoro'. Takoe
CTPEMUTEIbHOE M3MEHEHME MpPOLIECCYabHOIO CTaTyca
3aTpyAHSET 3a0/JarOBpeMEHHOE 3aKJIIOYeHue coriallle-
HUSI Ha 3al0UTy M 3aMOJHEHWE COOTBETCTBYIOLIETO Op-
nepa. TakThka aIgBOKAaTCKOW AESITEIbHOCTM BO MHOIOM
OCHOBaHa Ha TIPEABOCXUIIECHUU IEWCTBUM MpolecCyalb-

! ickimoueHUeM SIBJISIETCSl CUTYallMsl, KOrJa YTOJIOBHOE IO BO3-
OyXIeHO 10 (haKTy COBEPILECHUS MPECTYIUIEHUS U B XOI€ JO3HAHUS
TOJTyYEHBbI JOCTATOYHBIE NAaHHbIE, AAIOLIMEe OCHOBAaHWE MOI03PEBaTh
JINIIO B COBEPIIEHUU MpecTyIuieHus. B TakoM ciydyae no3HaBartesb co-
CTaBJIIeT MUCbMEHHOE YBEIOMJIEHUE O MOMO03PEHUU B COBEPIIECHUU
MPECTYIUIEHUS, KOTIMIO KOTOPOTrO BPYyYaeT MOAO03PEBAEMOMY U Pa3b-
SICHSIET eMy TIpaBa IOJ03peBAEMOro, MPeAyCMOTPEHHbIe cTaThell 46
YIIK P®, 0 yem cocTaBisieTcst TPOTOKOJI C OTMETKOI O BpYYeHUU KO-
nuu yBenomsieHus. B TedeHne 3 CyTOK ¢ MOMEHTA BpYYEHUS JIUILY YBe-
JTOMJIEHUSI O TIONO3PEHUU B COBEPUIEHUU MPECTYIIEHUS TO3HABATENb
JIOJKEH TOMPOCUTH MOJ03PEBAEMOTO MO CYLIECTBY Moao3peHus (4. 1
ct. 223.1 YIIK P®D).
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HBIX OMNIIOHEHTOB, YTO MMEET aHAJIOTUIO C IIaXMaTHBIM
Ne0ITOM, UMEHYEMBIM <«CUUUAUAHCKAS 3aWUma», B KOTO-
POM 3allluTa, TMPOSBIsAsl aKTUBHOCTb, HEUTpaauU3yeT Mo-
TEHILIMAJIbHBIE YTPO3bl €IIE€ 10 TOro, KaK OHU OOpaTsATCs
B pealbHOCTh, TEM CaMbIM peanu3yss OOpbOy He 3a pa-
BEHCTBO, a 3a IpUOOpeTeHue UIPOBOro MpeuMYIlecTBa.
Tem He MeHee, aHAJIM3UPYsl CUTYallMIO CO CBUIETENIEM,
HaxoIdIIEMCSI B «cepoll 30He», a TIOPOH JHIIb MMEHYe-
MOTO TaKOBBIM B CHMJIY TIpUAAHUSI €My 3TOro (opMaib-
HOTO TIPOLECCYAJILHOTO CTaTyca cyObeKTaMu, (akTuye-
CKM OCYIIECTBIISIIOIIMMU €ro YroJIOBHOE IpeciieoBaHue,
BO3MOXHO MPEMIOXUTh HECKOJBbKO Mofeseil mpodeccu-
OHaJIbHOTO TIOBEACHUS agBOKaTa:

1. C onHOIi CTOPOHBI, aABOKAT 00s13aH NEeliCTBOBATh
WCKJIIOYMTEJIbHO HAa OCHOBAaHMM M B paMKax corJjaiie-
HUS 00 oKazaHuM lopuaudyeckoit nmoMmowu. Ho ¢ apyroi
CTOPOHBI, paccMaTpuBasi CUTyallMIO, HE COJAEpXKallylo
MPU3HAKOB, YKa3bIBAIOIIMX Ha OCYIIECTBJICHUE 3alllUThI
B OTCYTCTBME MpPaBOBBbIX OCHOBAaHUM, MOXHO JIM TIpU-
3HaThb JOOpPOCOBECTHBIM IPpO(ECCUOHAbHBIM TOBEIE-
HUEM, HalpuMep, OCTaBJIECHHE aJBOKATOM JIOBEPUTES
B CJIOXHOM, MNCUXOTPABMUPYIOIIEH KXKM3HEHHOM CUTY-
alu (B Xole MpoLenypbl MHpeabsBIeHUST OOBUHEHUS)
BBUJIY OTCYTCTBHUSI 3aKJIFOYEHHOIO B MUCbMEHHOM dop-
M€ COIJIAlIeHWsI Ha 3allUTy IO HE 3aBUCSIIUM OT CTO-
poH obctositenbeTBamM? [lomuepkHEM, YTO AESITEIHLHOCTD
aZBoKaTa TIpelaroJjiaraeT, cCpeay Ipouyero, 3alluTy IpaB
1 3aKOHHBIX MHTEPECOB MOA03PEeBAEMOT0 / OOBUHSIEMOTO
OT BO3MOXHBIX HApYIIEHWI YroJ0BHO-MPOLIECCYaTbHOTO
3aKOHA CO CTOPOHBI OpPraHOB MO3HAHUS U TIpeIBapU-
TeabHOro cieactBusi. CorjmacHo TpeboBaHMIO 4. 1 cT. 12
KIIDA, anBokaT 00s13aH CJIeIUThb 3a COOJIOIEHUEM 3a-
KOHa B OTHOLIEHWU AOBEPUTENSI U B Cliyyae HapylIeHUM
MpaB MOCJEIHEro XOAaTalCTBOBaThb 00 HX YCTpaHEHUU
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(a. 1 c1. 12 Komekca nmpodeccuoHaIbHOM 3TUKU aIBOKa-
Ta). B yacTHOCTH, UMEHHO C 3TOW 1IeJIbIO aABOKAT IPU-
CYTCTBYET M OCYIIECTBJSECT 3allUTy TOBEPUTEIS B XOJIE
npenbsiBieHus1 emy o0BUMHeHHMsl. OCHOBBIBASICh Ha U3-
JIOXXEHHOM M OTBeYasl Ha MOCTaBJAE€HHBI BbIIIE BOIPOC,
OTMETHUM, 4YTO JIMYHO-TOBEPUTEIbHBIA XapaKTep OTHO-
IIEHUA MEXIy aJIBOKATOM M JIMLIOM, SBJISIOIIMMCS TO-
JlyyarejieM IOpUANYECKO momouu (CBUAETENEM), IUK-
TyeT OO0SI3aHHOCTb aaBOKaTa MpPU COIIACUU TOBEPUTEIS
MPUHATH ydyacTUe KakK B MpoLeaype MpeabsBleHUs] 00-
BUHEHMSI WIMA YBEAOMJIEHUS O MOAO3PEHUM, TaK U IPU
MPOM3BOACTBE ITOCJIEAYIOLIETO AOIPOCAa B KAayeCTBE IO-
no3peBaemoro / obuHsieMoro. Ho mpanee mipu rmepBoit
BO3MOXHOCTM M B KpaTyallliue CpOKM HEOOXOIUMO
0o(opMUTH corjallleHWe Ha 3allUTy JOBEPUTEIs B IpPO-
CTOM MUCBbMEHHOI (opMe OO C caMUM JOBEpUTEJIEM,
JIMOO C MHBIM JIMIIOM, NEHCTBYIOIIMM B €r0 MHTEpPECax.

Ilpumeuanue: KpaiHe BaXXHO YYMTHIBaTbh, YTO:

— JIIOOOMY YYacTUIO 3alllMTHUMKA B CJEICTBEHHBIX
W WHBIX MPOLIECCYaTbHBIX JEHMCTBUSX MTOJDKEH TIpel-
[IECTBOBATh KOMIUIEKC [EVMCTBUM, OINMMUCAHHBIA B MyH-
krtax 1—7 CraHgapra OCYILIECTBJIEHUS aJIBOKATOM 3allly-
Thl B YTOJIOBHOM CyIONPOM3BOACTBE. AIBOKAT HE BIIpaBe
WX MMHOBaTb, a cljenoBareib (J103HaBaTeslb) — UTHOPU-
pOBaTh;

— CKa3aHHOE BbIIIE JTOMYCTUMO TOJBKO MpPU SIBHOM
W HEABYCMBICJIEHHO BBIPAXXEHHOUW IpOChOE TOBEPUTES
Ha €ro 3alluTy, MOJYYEHHON aIBOKATOM B IMCbMEHHOM
(opme mno pesyabratraM KOH(pUIEHIMATbHOU Oeceanl
C HUM, a TaKXXe MOCJe BbISICHEHUS HAJIWYMS WIA OTCYT-
CTBUSI HAMEPEHMsS Y HOBEPUTENISI WIM WHBIX JIUL B €ro
MHTEpecax IMPUIIACUTDH 3alIUTHUKA B CPOKH, IPEIyCMO-
TpeHHbIe 4. 3 u 4 c1. 50 YIIK PO.
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KpoMe Toro, psin Takux HNpuU3HAKOB, KaK OTCYTCTBHUE
paHee 3aKJIIOUYEHHOTO M 3aperucCTpUPOBAHHOIO B Jejlax
aZIBOKaTCKOTO 00Opa3oBaHMs COMNIallleHUsT 00 OKa3aHWU
IOpUANYECKON TTOMOIIM, HEOTPeAeAEHHOCTh MPUUMH MO-
SIBJICHUSI aliBOKaTa B MECTE MPOMU3BOJICTBA CJEACTBEHHBIX
WM HWHBIX MPOLECCYalbHbIX OEWUCTBUI M JPYTUE BO3-
MOXHBIE OOCTOSITEJILCTBA, HE HMEIOIIMEe OOBEKTUBHO-
ro U pa3yMHOIro oOOCHOBaHUsI, MOTYT OBITb paclEeHEHBI
KaKk TIpU3HAKM OCYIIECTBJICHUSI 3alllUThl B OTCYTCTBUE
MPaBOBbBIX OCHOBAHMIA.

2. PauuyoHanbHbIM (B3BELLEHHBIM) pPELIEHUEM Clie-
OyeT Mpu3HaThb 3asiBJieHWe XojaTalicTBa ¢ MOTHUBHUPO-
BaHHBIM TpeOOBaHUEM JOBEPUTEIS O MPEIOCTaBICHUU
BO3MOXXHOCTH IIJISI TIpUTJIALIEHUST 3alllMTHUKA(-OB) B TO-
psnke, ycraHoBjieHHOM 4. 1 cr. 50 YIIK P® (mns 3a-
KJIIOUEHUSI COrJIallleHus1 00 OKa3aHUM IOPUANYECKON Mo-
MOILIN).

3. SBagercs mpuemMeMbIM, YTOOBI 1O UTOTY IIPO-
BEIEHUSI C MOA3AIIMTHBIM CBUAAHUS HaeauWHE U KOH(pU-
JEHLMAIbHO, B XOJ€ KOTOPOro aABOKAT pa3bsCHUI ObI
JOBEPUTETI0 HEOOXOAMMOCTb 3aK/IIOYEHUSI COTIJIAIleHUsI
Ha 3allluTy B NMUCbMEHHOW (hopMe M najee IMpU corjia-
CUM W HaJWYMU TUIOBOU (OpMBbI coralleHus, CTOPO-
Hbl ero Obl 3akmounian. Ciaeayer UMETh B BUIY, YTO IO
3aKOHY TaKOe CBMJAHME MOXET OBbITh IPeJOCTaBICHO
TOJBKO 3allUTHUKY, TaK YTO €CJAM aJBOKAT HEeMEIJIeHHO
HE 3aloJIHWI M He Tepenaj opiaep JuIly, B UYbéM IIpO-
M3BOJICTBE HAXOMMTCS N€J0, TO B peaju3alliv JaHHOIO
MPOLIECCYaTbHOTO MPAaBOMOUYMS 3aIUMTHUKA MOXET ObITh
U OTKa3aHo.

4. MHo#t momxon BbIpakeH B 3aKJIIOUYEHUU COIJia-
IIeHMWsI Ha 3alluTy OO0 MOMEHTa IPUOOPETEHMSI [OBE-
putenaeM (cBuupeTesnaeM) (oOpMajbHOrO MPOLIECCyaJbHOTO
cratyca mnogo3peBaeMoro ,/ obOBuHsiemoro. IlomoOHbIe
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IEVCTBUY BCTYIIAIOT B HPOTUBOPEYME C MPEIIOKECHHOMN
npod. M. C. CrporoBuueM KOHILEMNIMEH, COINIAaCHO KO-
TOPOW <«3awjuma ecmov peaxuyus HA 008UHEHUE U GO3HUKA-
em Auwb mam, e0e oHo 603HUKA0»'. OTHAKO HEOOXOTMMO
YUUTBIBATh HE TOJILKO (DOPMAILHOE MPOLIECCYaTbHOE, HO
1 (PHaKTUUECKOE ITOJIOKEHUE JIMIA, B OTHOLIEHUU KOTO-
pOro OCYLIECTBJsIETCSI MyOJMYHOE YroJOBHOE IIpece-
noBaHue. Ilpu aTOM (hakT YrojlOBHOro IpecieloBaHus
W, CIEAOBATEIbHO, HAIpaBJIEHHAs MPOTUB KOHKPETHOTO
Juiia OOBMHUTEJNIbHASI OESITEbHOCTb MOTYT IOATBEPXK-
JIaThbCsl aKTOM O BO30YXXIE€HWM B OTHOLIEHUM JAHHOTO
JIM1Ia YTOJOBHOTO JIeJIa, TPOBEAECHMEM B OTHOILIEHUU HETO
CJIEACTBEHHBIX AeWMCTBUII (0ObICKA, OMO3HAHMUS, AOMIPO-
ca C YYETOM €ro KOHKPETHOIO COAepKaHWsl, CBUIETEIIb-
CTBYIOLLIETO O HAIPABJIEHHOCTU IOMPOCA Ha BbISIBJIECHUE
yIMYaILIMX JoMpallruBaeMoe U0 (akToB U 0OOCTOSI-
TEJbCTB M JIp.) U WHBIMU MEpaMM, MPEAIPUHUMACMbIMUA
B LEJSIX €ro M300JIMYEeHUS] WA CBUACTEIbCTBYIOIIUMU
O HaJIMYUM TIOJO3pEHUI MPOTUB Hero (00 3TOM MoO-
KET CBUIETEIILCTBOBATb PA3bSICHEHUE MpaB I10I03peBaec-
MOTo / OOBHMHSIEMOro, HampuMmep, OTKa3aTbCs OT JauM
nokazaHuii u ap. Takxke 06 3TOM MOTYT CBUIIETEIbCTBO-
BaTb OrPaHUYEHME CBOOOIBI MEPEABUXKEHUSI, MPUMEHE-
HUE€ TpU 3TOM (PU3UYECKON CUJIbI, CPEICTB OrpaHuyYe-
HUSI MOABWXXHOCTU (HAapydHMKHW) U T. M.). ITOCKOJBKY
Takue AEWCTBUS YKa3bIBalOT Ha (PAKTUYECKOE YTOJOBHOE
npecjienoBaHue Juila, Kak Obl B MPOLIECCyaIbHbIX JTOKY-
MEHTax OHO HE MMEHOBAJIOCH, €My JIOJDKHA OBITh 0€30T-
JlaraTeJIbHO MpeaoCTaBIeHa BO3MOXHOCTh OOpaTUTHCS 3a
IOPUINYECKON TOMOIIBIO K aABOKATy (3allUTHUKY). Tem
CaMbIM O0ECMNEYMBAIOTCS YCIOBUS, MO3BOJISIOIIME 3TOMY

"' CMm. Crporosuy M. C. [IpaBo 0GBUHSIEMOrO Ha 3allUTy U IIpe-
3ymIust HeBuHoBHoCTU. [Ton pen.: Casunikuii B. M. M.: Hayka, 1984.

C.71.
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JIMIy peaju30BaTh IPaBO Ha CBOOOMHBINA BbLIOOD 3allUT-
HUKa' M TOJIy4UTh JOJDKHOE IIPEACTAaBICEHHUE O CBOMX
nmpaBax M OOSI3aHHOCTSIX, O BbIABUTAa€MOM IIPOTHUB HEro
OOBMHEHUM WU, cJiefoBaTeJIbHO, 3(PPEeKTUBHO 3alUIIATh-
cga. HapymeHnue »tux @yHIZaMeHTaJIbHBIX TpeOOBaHUM
MOXET BJIeUb B JaJibHEMIIEM MPU3HAHUE HEIOIMYyCTHUMbI-
MU TIOJYYEHHBIX B XOJ€ pacciedOBaHMUsI HOKa3aTeJbCTB
(ctatbs 50, yacth 2, KoHctutynmum Poccuiickoii ®Dene-
pauun)?.

B cuny npuBeaEHHBIX BbIlIE MPABOBBIX MO3ULIAM, IS
aZBoKaTa ObLIO Obl HEBEPHBIM IpeHEOpPeYb COOTBETCTBY-
IOIIMMU U300 IMYaOIIMMU MOA3aIIUMTHOTO TMPpU3HAKAMMU,
CBUIETEIBCTBYIOIIMMU O TNEPCHEKTUBE WM3MEHEHUS €ro
MPOLIECCYaTbHOTO TIOJIOKEHMSI B CTOPOHY YXYIIICHWS,
B cllyyae MX BbIsiBIeHUs. OCHOBBIBasICh Ha CKa3aHHOM,
aJlBOKaT MMEET BCE OCHOBAHUS, YTOOBI 3aKIOUYUTHh CO
CBUIETEJIEM CoOIallieHWe Ha 3allldTy BO BCeX Ciydasx,
KOrJa ero mpaBa M CBOOOIbI MOTYT ObITh CYILIECTBEHHO
3aTPOHYThHl JEUCTBUSIMU M (MJIM) MEpaMM, CBSI3aHHBIMMU
C YTOJOBHBIM TpecjiefoBaHKEM, B TOM 4uciie 10 ¢hopma-
JIM3ALIMM COOTBETCTBYIOIIEIO IPOLECCYaIbHOTO CTaTyca.
HecoMmHeHHO, 4TO B corialieHMM 3TO XKeJATeJIbHO KOH-
KpPeTU3UpPOBaTh.

[TonBonst UTOr cKa3aHHOMY:

* B OTHOLUGHUM JIUIL, HE HAAEJEHHBIX CTATyCOM I10-
J03peBaeMOro / OOBMHSIEMOTO SIBJISIETCS JOITYCTUMbBIM

' Cwm. ITocranosnenue Koncrurymmonnoro Cyna P® or 17 uroms
2019 r. Ne 28-1I1 «ITo memry o mpoBepKe KOHCTUTYIIMOHHOCTH cTaTeit 50
u 52 YronoBHO-TpolieccyalbHOro Kojaekca Poccuiickoit ®enepanumu
B CBsI3M C Xayo06oii rpaxmanuHa 0. 0. KasanepoBa».

2 CMm. a63. 2 . 3 Ilocranosnenuss Koncrurynuonnoro Cyma PO
ot 27 urons 2000 roga Ne 11-IT1/2000 «ITo meny o mpoBepKe KOHCTH-
TYLIMOHHOCTU YacTU TepBOi ctaTbu 47 M 9acTU BTOpPOM cTaThdl 51
YronoBHo-TIpolieccyanbHOTO Komekca PCOCP B cBs3mM ¢ kamoboit
rpaxaanuHa B. 1. MacioBa».
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3aKJII0OUCHUE COIIallleHusl [JIs y4acTUsl B OJHOM WJIM
HECKOJbKMX CJIEICTBEHHBIX W WHBIX IIPOLIECCYATbHbBIX
NEUCTBUSIX M CyIeOHBIX 3acelaHMsdX, PpaBHO KakK M 3a-
KJIIOYEHNE COTIJIallleHWsI Ha OIpeNeJEHHbI BpeMEHHOMU
nepuoa. MckioueHre COCTaBISIIOT CUTYyallMM 3aKJIoye-
HUS COTJallleHUs CO CBUIETEJEM, KOraa Ipoleccyaib-
Hble AEWCTBUSI OpraHa MO3HAHWSI WU TpeaBapUTEIbHO-
ro CJIEICTBUS BJIEKYT HEOOXOAMMOCTb OOECIEUYEHUS €ro
MpaBa Ha 3allIUTY.

* B OTHOIIEHMU JIML, HANEJEHHBIX CTaTyCOM IIOA0-
3peBaeMoOro / OOBUHSIEMOTIO, SIBJISIETCS, TOMYCTUMBIM 3a-
KJIIOUEHUE corjialleHus: T11ubo Ha CTaauio(-u) YroJOBHOTO
nena, 1Mdo TOJILKO ISl OCYLIECTBJIEHUS 3alUThI B 000-
COOMIEHHBIX M (aKyJbTaTUBHBIX CYAECOHO-KOHTPOJbHBIX
npoueaypax, npeaycMoTpeHHbix cr. 108, 109, 125, 165
VIIK P® (Bximoyas 1ogayy BCeX BHIOB KajloO B BbI-
LIECTOSIINE CYAeOHbIE UWHCTAHLIMN).

§ 2.2. Coriamenue ¢ aJBOKATOM HA OKa3aHHe
AHAJIMTHYECKON M (W/IM) KOHCYJIbTAIMOHHOW MOMOIIN

TpagulIMOHHO YyKa3aHHBIM BUI JEITEIbHOCTU TIpU-
oOpeTaeT HauOOJbIIYI0 AKTyaJIbHOCTb Ha 3aKJIIOUYUTEIIb-
HOM 3Talle mnpeaBapuTebHOro cienctsus (ct. 215—220
VIIK P®) npu 03HAaKOMJIEHUM CO BCEMHU MaTepuUaiaMM
yrojoBHoro aena. IlpeaMer Takoro corjaimieHus: MOXET
BKJIIOUAaTh B ce0s OKa3aHMEe TMOMOIIM aHaJUTUYEeCKOTro
U (MJIM) KOHCYJIbTAallMOHHOIO XapakTepa, B YaCTHOCTM:

* M3y4yeHME MPOoLeCCyabHBIX JOKYMEHTOB;

* YCTHYIO M (WIM) THMCbMEHHYIO KOHCYJbTALMIO IO
neny;

* noMolulb B (hpOopMUPOBAHUU JTUOO U3MEHEHUU (YTOU-
HEHUM) TO3ULIMU TI0 Ay, a TakKxKe B €€ pealu3allui;

* MOJATOTOBKY 3asIBJICHMI, 3aMeYaHUii Ha MPOTOKOJ
cyleOHOro 3acegaHusl, >Kajao0, XO4aTaliCTB, OTBOJOB.
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BaxxHo, 4TO amBoKaT, OKa3bIBAIOIIMII KOHCYJIbTa-
IIMOHHYIO TOMOIIb, HE BIIpaBe OT CBOEr0 MMEHU TMOJI-
MUCHIBaTh TIOJArOTaBIMBaEeMble IIPOLIECCYyaIbHbIC aKThl
(IOKYMEHTBI), MOCKOJIbKY OH HE€ HaAeJ€H CTaTyCOM 3a-
IIUTHUKA TI0 ey, B paMKaX KOTOPOTO OKa3bIBaeTCs
KOHCYJIbTallMOHHAs moMmollb. [lo wuTOry mnOAroToBKM
TOKYMEHTOB [IJISI MCITOJIb30BaHMSI B XOJ€ IPOM3BOJACTBA
10 YTrOJOBHOMY ey HMX HEOoOXOAMMO mepeaaTh JOBe-
PUTEITI0 — MOJIyJYaTeNII0 IOPUANIECKON TTOMOIIM, TO €CTh
rmoao3peBacMoMy / OOBUHSIEMOMY, a TpM HaJUYUM Be-
pUuGUIIMPYEMOTO U OYEBUIHOTO MOPYYEHUSI C €ro CTOpPO-
HbI — YKa3aHHOMY MM JIMILY JIJI UX MOCJEAYIOIIEro Ioj-
IMUCAHUS W 3asBJICHMUSI.

HecMoTpst Ha MHOrooOpasue pe3yJabTaTOB KOHCYJIbTa-
LIMOHHON NeATEeJIbHOCTU MO YrOJOBHOMY ey, MpeaMeT
MOpPYYEeHMsT B COMIAIIEHUU HEOoOXOoauMo (opMyJIMpOBaTh
MpeAaeabHO YETKO.

Hanpumep: «Coenacro npunsaeaemomy cnucky, adeokam
npuHuUMaem 0053amenbcmea NO 03HAKOMACHUN) C KONUSMU
mamepuanog ye0108Ho2o deaa No «...» u nodeomoske ¢ me-
yeHue 5 (namu) pabouux OHeil ¢ damvl NOAYYEHUS CAeOYHO-
WUx 0OKYyMeHmMo8:

* NMMCBMEHHOM KOHCYJIbTAallMU TI0 (HOPMUPOBAHUIO
MO3ULIMY TI0 Ay B MHTEpecax «...» U CpeAcTBax e€ pe-
ajau3aluu;

* IMMCHbMEHHOW KOHCYJIbTALIMU 110 BBISBICHHBIM B XOJIE
MpeaBaApPUTEILHOTO PacCieOBaHUsI HApYIIEHUSIM 3aKOHO-
naTebcTBa 00 OINepaTUBHO-PO3BICKHON AESITEIbHOCTH,
a TakKe HapylIeHUSIM YTOJOBHO-IIPOLIECCYalbHOIO 3aKO-
HOIATEIbCTBAY;

* Xxodamaiicmea 0 npeKpaujeHuu y20a08Ho2o deaa /
Y20/108H020 Npecaedosanus, Xx00amaicmea o0 6038pauje-
HUU Y20/106H020 Oeaa NPOKYpopy 8 Nopsoke, YCMAHOBAEH-
Hom cm. 237 VIIK P® (ykazaHHbIE XomaTaiicTBa SIBJIS-
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I0TCs1 HanboJiee 3HAYMMbIMU, OOBEMHBIMU, HO B TO Ke
BpeMsl 3aKOH HE COJIEPKMUT MCUEPIbIBAIOIIEro MepedyHs
XOJaTalCTB, UYTO O3Ha4YaeT CBOOOIY CTOPOH B UX BBI-
bope);

* Xayjio0bl HAa HapylIeHNE Pa3yMHBIX CPOKOB YTOJIOB-
HOI'O CyJOIIPOM3BOJCTBA B X0l AOCYIeOHOro MpOUu3BO/I-
CTBa MO YrOJOBHOMY JieJly B IOpSiAKE, YCTAaHOBJIEHHOM
ct. 124 VIIK P®D, u 1. 1.

3aKkoH TpemycMaTpMBaeT MepeuyeHb OCHOBAHWI, KOT-
Ja paclnpocTpaHeHMe, pasrjallleHhe MIaHHBIX [0 eIy
NpsiMO  3ampelieHo (MO0 HEecET Isl aaBoKaTa IOBBI-
LIEHHBIA PUCK YTOJOBHO-TIPABOBBIX CAHKIIMI1), B CBSI3U
C 4eM BO3MOXHOCTM HE€ BCTYMMBILIETO B YTOJOBHOE JIEJIO0
agBoKaTa MO aHaJIMTUYECKON M (MJIM) KOHCYJIbTallMOH-
HOM TIOMOILM MOTYT OBITh CYLIECTBEHHO OrpaHUYEHBI.
TakoBbIMU SIBJISIOTCS CUTYallMM, KOIJAa YYaCTHUKOM CYy-
JTOIPOU3BOACTBA (aABOKATOM-3allIMTHUKOM, aJBOKATOM-
MpeACTaBUTEEM, €CJIM OH YJacTBOBajJ B CJIEICTBEHHOM
JNeNCcTBUM) JaHa MOAINMCKa:

1. O HepasmialleHUU CBEIEHUIA, COCTaBJISIOLIMX TO-
CYIApCTBEHHYIO TAlHY.

2. O HepasrmalleHUWW OAaHHBIX, CTAaBIIMX M3BECT-
HBIMU B XOJI€ IPOBEPKM COOOILEHUS] O MNPEeCcTYIUIEHUU
(4. 1.1 ct. 144 YIIK PD, cr. 161 YIIK P®). B Hacto-
silee BpeMsl YIOJIOBHBIM 3aKOH HE MpeaycMaTpuBaeT OT-
BETCTBEHHOCTU 3a pasrjallleHue JaHHBIX JOCJICICTBEH-
HOM MpPOBEPKU, COOTBETCTBEHHO, JaHHas Mepa MMeeT
HUCKJIIOUMTENIbHO MpeaynpeauTeIbHbIA XapaKTep.

3. O HepasmialmleHUWM JaHHBIX IPeaBaPUTEIbHO-
ro paccienoBaHUS B MOPSIIKE, YCTaHOBJIEHHOM cT. 161
VIIK P®, ¢ mnpeaynpexieHueM 00 OTBETCTBEHHOCTH
B cootBeTcTBUU cO cT. 310 YK P®.

SABnsieTcss BaXHBIM, YTO MOAIMCKA O HEIOMYCTUMO-
CTU pasrjalleHusl TalHbl MpeABapUTEbHOIO paccie-
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IOBaHUS MOJKHA COAepXkKaTh IepedyeHb KOHKPETU3UPO-
BaHHBIX JAHHBIX, KOTOpbIe HE IMOIJIeXaT pa3mialleHUIo,
CPOKM, 10 MCTEYEHUsI KOTOPBIX COOTBETCTBYIOIIME CBE-
JNeHUsT JOJKHBI XpaHUTbCSl B TaliHe, U T. A. TakuM 00-
pa3oM, MONIMUCKA He JOJIKHA HOCUTh aOCTpPaKTHBIM Xa-
pakrep.

C y4yéToM KOHCTUTYLIMOHHO-TIPABOBOTO CMBICA,
npugaBaemoro ct. 161 YIIK P®, samper Ha pa3sria-
IIeHUe JaHHBIX MpeaBapUTEbHOTO paccieloBaHUs
«03Hauaem HedONyCMuMocms ux nepedauu (pacnpocmpa-
HeHUsl) AUUaM, He ABATUWUMCI YUACMHUKAMU Y20108HO20
cydonpouszgodcmea, uiu 8 obséme, npesvluiarouem npede-
Abl HeoOXoo0umocmu u 00CmMamo4HOCMu 045 pearu3ayuu
npasa Ha obxcanroéanue peuteHuil u Oeiicmeuil (6e3oeii-
CMBUs) 0P2aH08, OCYULeCMBASIOUWUX Y20108HOe Nnpecaedo-
eanue...»".

HecoBepmenctBo cr. 161 YIIK P®, BBIpaxkeHHOE
B HEIOCTAaTOYHO OIpeneJEHHOM MepeYMCIeHUN JIMI—
BO3MOXHBIX aJpecaToB 3allpeTa, a Takxke MeXaHM3Me
€ro MpUMeHEHUs, B TIPAKTUYECKON IeSITEIbHOCTH BICUET
pa3IMUYHbIE CJIOXHOCTH.

OcobenHoctu mojoxeHuit cr. 161 YIIK P® mpe-
OOMpeae I MPOoLieCcCyalbHYI0 BO3MOXHOCTb BCTYILIE-
HUS B YrOJOBHOE [eJI0 3alllUTHUKA Hapsay C IpyTrH-
MU 3alllMTHUKAMM, Y KOTOPBHIX K 3TOMY MOMEHTY YyXe
ObUIM OTOOpaHbI TMOANMUCKU O HepasrJallleHUM JTaHHBIX
npeaBapuTeabHOro paccienoBaHus. [1oCKOIbKY BHOBb
BCTYMUBIIUI B YroJOBHOE JeJO 3alllMTHUK HE CBS-

' CM. a63. 3 . 4 OnpenencHust Konctutyrmmonnoro Cyna P® or
06 oxtsa6ps 2015 roga No 2444-0O «Ilo xanobe rpaxaaHuHa JBopsi-
Ka Bramnmupa I'eHHampeBUYA HA HapYIICHUE €r0 KOHCTUTYIIMOHHBIX
MIpaB MOJIOKCHUSIMU ITYHKTA 3 YaCTH BTOPOIT CTaThy 38, YaCcTU TpeTheit
ctathu 53, ctathbu 161 YromoBHO-TIpoliecCyalbHOrO Koaekca Poccuii-
ckoit @enepanuu u cratbu 310 YromoBHoro Komekca Poccuiickoit Pe-
nepaunmn» // CIIC «KoncympranTtlmroc».
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3aH 3alpeToM pasrjalleHus AaHHBIX IpelBapuTelib-
HOIro paccjiefoBaHus, TO HUYTO HE MeEIIAaeT eMy pac-
MOPSIIUTBCS TIOJIyYEHHBIMU CBEIECHMSIMU B MHTEpecax
noa3aluTHOro (obieHne MexXxay CoO0OM 3allUTHUKOB
OJHOTO U TOrO € IO0JA03PEeBaeMOro, OOBUHSIEMOTrO,
MOACYAUMOI0 OrpaHUYeHO ObITh He MoxkeT). OmgHako
clielyeT MpeaocTepeyb aABOKATOB OT ONPOMETYMBOIO
WCMOJb30BAHUSI NAHHOW MPOLIECCYATIbHOM BO3MOXHO-
CTU, TIOCKOJIbKY IIpU OMNpeae€HHbIX O0CTOSTEIbCTBAX
9TO MOXET paccMaTpMUBaTbCsl KaK 3JI0yIoTpeOseHue,
4TO BJEUYET IJI8 aJBOKaTa CYLIECTBEHHBIE DPUCKU HeE
TOJIbKO JUCHUIUIMHAPHOIO, HO M YTrOJIOBHO-IIPAaBOBOI'O
XapakTepa.

Heob6xogumMo mogyepKHYTb, YTO OOSI3aHHOCTb HE
pasrjaliaTh JaHHbIE IPeABaApUTEJbHOTO paccienoBa-
HMsI BO3JaraeTcsi Ha MOTEepIIeBIIEro, TIpaXJIaHCKOTO
WCTLA, 3alllMTHUKA, TPaXIaHCKOro OTBETYMKA, €ro
MpeacTaBUTeNsI, CBUIETENsI, DOKCIepTa, CIeluaiu-
cTa, TepeBoauuMka M MNOHATHIX. Ilo Bcell BeposiTHO-
CTH, yKa3zaHHas MOJAMNMCKAa HE MOXET ObITb OTOOpaHa
W y TIOPYYUTEIsl, 3aJ0roaaTeast U JUll, MPUBJIEKAEMbIX
K OIMO3HAHMIO, BHEIIIHE TOXOXMUX Ha OMO3HAaBAeMoOro,
tak Kak Hanpsamylo YIIK P® 06 stom He roBOpHT,
a 3HAYUT, NEMCTBYET KOHCTUTYLIMOHHas (opmyna 4. 2
CT. 45 — «pa3peuieHo BCE, YTO MPSIMO HE 3alpelieHO»
(C OroBOpKoOil 0 HeHapylIeHUU TPU 3TOM IIpaB U CBO-
o6on apyrux auin). [Ipu aTom nuiia, Hagea€HHBIE CTATy-
COM TI0JI03PE€BAEMOro, OOBUHSIEMOrO, HE BXOIIT B BbI-
lIeyKa3aHHBI KpYr JMI, Ha KOTOPBIX MOXET OBITh
BO3JIOXEH 3alpeT Ha pasrjaiieHue 0e3 COOTBETCTBYIO-
1Iero pa3pelnieHus JaHHbIX, CTaBIIMX UM U3BECTHBIMU
B CBSI3M C y4acTUEM B MpeaBapUTEIbHOM paccienoBa-
HUU, U KOTOpHIE B JaJibHEHMIIEM MOTYT OBITh IpHUBJIE-
YEeHBI K YTOJIOBHOM OTBETCTBEHHOCTH 3a WX pasriallie-
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Hue'!. Ix craryc, omnpeneJéHHBIN cTatbaMu 46 mn 47
VIIK P®, He npeanoJjiaraetT BO3J0XEHUSI Ha HUX 00s-
3aHHOCTM JaBaTh IOAIMMCKY O HepasIjalleHUW TaH-
HbIX, CTaBIIMX MM M3BECTHBIMM B CBSI3U C y4aCTUEM
B MpeaBapUTEIbHOM pacciaelOoBaHUU, U TIPUBICYCHUS
UX K YTOJOBHOM OTBETCTBEHHOCTM 3a MX pasrjallieHue
(Onpenenenue KoncturyuuonHoro Cyna Poccuiickoii
@eneparuu ot 21 gexkabps 2004 roma Ne 467-0).
BMecTte ¢ TeM B cllyyae HEOOXOAMMOCTU 3aKOH JIOMY-
CKaeT MpUMEHEeHMEe K HUM YrOJOBHO-ITPOILeCCYalIbHbBIX
Mep INPUHYIUTEIBLHOrO XapakTepa, B YaCTHOCTU Mep
MpeceyeHus, eCau UMEIOTCSl JOCTaTOYHbIE OCHOBAHUS
rnmojarath, 4TO IOAO3pPE€BaeMblii WMJIM OOBMHSIEMBIiA,
B TOM 4YMCJE MOyTEM pasIialleHuss AaHHbIX MpeaBa-
pUTENbHOTO pacciiefOBaHMs, MOXKET MpensITCTBOBAThb
MPOU3BOACTBY IO yrojoBHoMy aeny (m. 3 4. 1 ct. 97
VIIK P®)2.

Kazanoch Obl, 3T pa3bsiICHEHUSI MO3BOJSIIOT MPHU-
WTU K BBIBOAY O HaJM4YMW y YKa3aHHBIX JUIl MpaBa
Ha mepedauyy aaBOKaTy JIOKYMEHTOB, HEOOXOIMMBIX
IJIs UCIIOJIHEHMSI TOpYYeHUs, B cjiydyae 3aKJII04YeHMUs
WMU corjallleHuss Ha oOKa3aHMe KOHCYJIbTallMOHHOM

' Cwm. a63. 2 1. 4 Onpenenenuss Koncruryunonnoro Cyga P®
oT 6 okTs0ps 2015 r. Ne 2443-0O «ITo xano6e rpaxnad Junse Imu-
tpusi Bramumuposuua u CenmoBa Onera [eHHambeBUua Ha Hapy-
IIEHNE UX KOHCTUTYLUMOHHBIX TPAaB TOJIOXEHUSMU TYHKTa 3 4acTu
BTOpOM crarby 38, yacTtu TpeTbeii ctaTtbi 53 u cratbu 161 YronosHo-
nporeccyaiabHoro komekca Poccuiickoit ®@enepanmm» // «KoHcymb-
taHTILimroc».

2 Cwm. a63. 2 1. 4 Onpenenenust Koncruryuumonnoro Cyna P®
oT 6 okts10pst 2015 r. Ne 2443-0 «Ilo xanobe rpaxaan Junze Imu-
Tpus Bnamumuposuua u CeHioBa Osera ['eHHagbeBUYa Ha Hapy-
IIEHNEe UX KOHCTUTYIIMOHHBIX TIPaB TOJIOXEHUSIMU TYHKTa 3 4acTh
BTOpOi1 cTaThu 38, yacTu TpeTheli ctaThk 53 1 ctatbu 161 YronoBHO-
nporeccyanbHoro konekca Poccuiickoit Denepanumn» // «KoHcynb-
taHTImI0C».
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nmoMoiu. OmHaKo, KakK cleayeT W3 IPUBEAEHHOMN
Boilie mno3unuu KoHctutynuoHnHoro Cyma P®, sto
MOPOXAaeT U PUCKU TMPUMEHEHUs K HUM YTrOJOBHO-
MpoliecCyallbHBIX Mep NPUHYIUTEIBHOTO XapakTepa.
Kpome Toro, mpu 3akJIIOYeHWU COTJIAallleHWsI Ha OKa-
3aHMEe aHaJIMTUYeCKOoil " (MIM) KOHCYJIbTAalLlMOHHOM
MOMOIIM CJEAYET YYUTHIBATh M CJEAYIOUIYIO TO3M-
uuto KoncturyumonHoro Cyna P® ykasblBalolnyio,
YTO 3aIpeT Ha MpeJaHue TJIaCHOCTU JaHHBIX MpeaBa-
PUTEJIBHOIO pacClieOBaHUS «He 02paHuvueéaem npaeo
nodospeeaemoeo, 006UHAEMO20 HA UCHOAb30BAHUE MAKUX
O0aHHBIX 8 NPOUeCCYaabHbIX hopmax 3awumot om 006uU-
HeHUs, HA KBAAUMUUUPOBAHHYIO HPUOUHECKYI0 NOMOUD,
Ha eocyoapcmeéeHHyl0 U cydeOuyw 3auwgumy [6évi0eneHo
muoiu — A.B.['». Henb3sg McKIOYaTh, YTO BTU pas3bsic-
HeHMsl OyayT MCTOJKOBAaHBLI MPaBOIPUMEHUTEIEM KakK
BO3MOXHOCTb OOpallleHHsI YTOJIOBHO IIpecielyeMOoro
Jula 3a KBaJUPULUPOBAHHON IOPUAUYECKON ITOMO-
b0 JUIIb K aJBOKaTy, BCTYNMBIIEMY B YTrOJOBHOE
JIeJo B KauecTBe 3amuTHuUKa. [lociengHee BHOBBL MO-
poXXIaeT BOMPOC O pPHUCKaX, KOTOpPbIE IIpU OIIpele-
JIEHHBIX OOCTOSITEJIbCTBAX BO3HUKAIOT B CBSI3U C 3a-
KJIOUeHMEM aJBOKAaTOM COTJlallleHUsI Ha oOKa3aHue
aHAJIMTUYECKON U (MJM) KOHCYJIbTalMOHHON MOMOIIIU
B YIOJIOBHOM CYIOIIPOU3BOJICTBE.

Pestomupyss WM310XeHHOE, MOXHO 3aKJIIOYUTh, YTO
B OOLIEM cJlyyae MpUHSATUE TIOpYYEeHMSI Ha OKa3zaHUe
KOHCYJIbTallMOHHOW TMOMOIIY IO YTrOJIOBHOMY eIy JO-

' CMm. Omnpenenenue KoncruryunonHoro Cyga P® ot 29 ceHtsi-
Opst 2020 1. Ne 2065-0 «O6 oTKa3e B MPUHSITUM K PACCMOTPEHUIO XKa-
JI0OBI rpaxnanuHa FapunHa Onera AHaTOJIbeBUYA HA HAPYLIEHUE €O
KOHCTUTYLIMOHHBIX MpaB NoyiokeHussMu crateit 38 u 125 YronoBHO-
npoueccyaiabHoro Kogekca Poccuiickoit ®enepannm» // CITC «KoH-
cyabTaHTtlmoc».
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nyctumo. Brpouem, 1o 3akiIiOueHUS TaKOToO coOrJialle-
HUSI HEOOXOAMMO YAOCTOBEPUTHCSI, YTO B MaTepuajiax
Jejla OTCYTCTBYEeT MH(pOPMALKs, COCTABJISAIONIAs ONHY U3
yKa3aHHBIX BBIIIE TaifH, O Y€M YYACTHUKH CYIOIPOU3-
BOJCTBa ObUIM 3apaHee MpeayIpexXIeHbl B Hajiexallem
TOpsIIKE.

[ToMrnMoO cKa3aHHOTO, SIBISIETCSI BaXKHBIM OTHEIBLHO
yKa3blBaThb B TEKCTe COIJAalleHUsl, YTO MNpPUHUMaeMoe
TOpyYyeHUe 3aKJII0YaeTcsd B OKa3aHUM aHAJIUMTUYECKON /
KOHCYJIbTAIIMOHHOM ITOMOIIM M HE CBS3aHO CO BCTYILIC-
HUEM B YrOJIOBHOE AEJO0 B KaueCTBe 3alllUTHMKA.
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I'nasa 111

COIVIANEHUE Ob OCYHIECTBJIEHUN
SAHIUTHI 110 YITOJJOBHOMY JAEY
B ITIOJIb3Y TPETBEI'O JIMIIA

3aKOHONATENbCTBO TMO3BOJISIET 3aKJIOYaTh COIJIAIIE-
HUe 00 OKa3aHUM IOPUANYECKON MOMOIIU MO YTOJOBHO-
My JIeJly B TOJIb3y TPETHETO JIUILIA.

JlaHHOe MpaBO OCHOBAHO Ha CJIEAYIOLIMX HOpMax 3a-
KOHa:

* c1. 430 'K P®, pernameHTUpylollleil MPaBOOTHO-
LIeHKSI, BO3ZHUKAIOIIIME M3 JOroBOpa B MOJIb3y TPETHEro
JIA1IA;

ey, 1 cr. 50 VIIK P®, npenycmaTpuBalouieii, 4To
3allMTHUK TIpUTJalllaeTcsl Moao3peBaeMbiM / OOBUHsIE-
MBIM, €r0 3aKOHHBIM TIPEACTaBUTEIEM!, a TaKXkKe IPYyru-
MU JIMLIAMU IO MOPYYEHMIO WM C COIJIacus MOAo3peBa-
eMoro / OOBUHSIEMOTO.

B xayectBe CTOpOHBI cornamieHusi 00 OKa3aHUU
IOpUAMYECKON MOMOIIM Ha 3allUTy B MOJb3y TPETHEro
JIU1IA CO CTOPOHBI JTOBEPUTENST MOXET y4acTBOBAaTh OJWH
WJIM OJHOBPEMEHHO HECKOJIbKO CYOBEKTOB TpakKdaHCKUX
npaBooTHOLIeHUM. Takke 3aKOH OOMYCKAEeT CMEIIaHHbIA

' OnpenenieHue TepMUHA «3aKOHHBI MTPEICTABUTEb» 3aKPETUICHO
B 1. 12 ct. 5 YIIK P®. [MpumeuaTtesbHO, 9YTO B KaUeCTBE 3aKOHHOTO
MPEACTaBUTENISI TIO03peBAEMOro / OOBUHSIEMOTO 3aKOHONATENb He-
000CHOBAaHHO YITOMSIHYJI OTleKyHa, oqHako ['paxkmaHckuit konekc PO
(cT. 32) m DenepanbHBIi 3aKOH «O0 oreke 1 IoreunTeabecTBe» (Peme-
panbHBIN 3ak0oH OT 24 ampenst 2008 roma Ne 48-D3, cT. 2) momyckaioT
OIEKY JIUIIb HAJl MAJIOJIETHUMMU JINIIAMU, & TAKOBBIMU SBJISIOTCS JTULIA
He mocturiue 14 met. I1pu 3TOM, KaK U3BECTHO, COTJIAacHO 4. 1 1 4. 2
cT. 20 YronosHoro konekca P®, mo ob1eMy mpaBuity, yToJIOBHAs OT-
BETCTBEHHOCTb HACTYIMAET ¢ BO3pacTa 16 JieT v JIWIITb B HEKOTOPBIX CJTY-
qasix ¢ 14 (4. 2 ct. 20 YronosHoro Koznekca PD), Ho He paHee.
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COCTaB YYaCTHUKOB COTJIAIIIEHUSI CO CTOPOHBI JOBEPUTE-
JIsl: Hapsiay ¢ (U3MYECKMM JIMLIOM ydacThe B KadyecTBe
JIOBEpUTEJIsI, Harpumep, OOIIECTBEHHON oOpraHu3aluu
U T. 1.

Mcnonb3yst TepMUH «TOBEPUTETb», HEOOXOIUMO TTOM-
HUTb, YTO MPU pelIeHUU BOMpOoca, CBSI3AHHOIO C COoXpa-
HEHMEM aJBOKATCKOI TailHbI, MOJ JOBEpPUTESIEM CJeayeT
MOHUMATH JIto0Ooe U0, JOBEPUBILIEE aaBOKATy CBEIEHUS
JUYHOTO XapakKTepa B 1LIEJSIX OKa3aHUS OPUINYECKON
nmomomn (. 2 cr. 6.1 KIIDA). Takum obpazom, moBe-
pUTEJIEM MO COIJIAlIEHUWIO Ha 3allUTy B I0JIb3y TPETHEro
MOXET OBITh KakK JIMLO / opraHu3aius, 3aKJI4YMBIINE
M TIOAIIMCABIIME COTJallleHWe C aaBOKaToM (aagBoKaTa-
MH), TaK U JIMLIO, KOTOPOMY OKa3bIBAeTCsl IOpUIMYECcKas
MOMOIIIb.

B mpaktuueckoil nesTeIbHOCTUM WM3BECTHBI pa3jivy-
Hble BUABI 3JI0YMOTPEOJCHUN MpU 3aKIIOYEHUU TaKOTro
cornameHuss. Hanbonee 4acTo BCTpeyarOIIMMCS SIBJISI-
€TCs MOMbITKa JIMIa, KOTOpOE€ MNOTEHLMAIbHO MOXKET
ObITb IPUYACTHO K paccieayeMoMy MpPecTYIIEHUIO
b0 NEeMCTBYET B MHTEpecax TOro, KTO MOXET ObITh
npuyacTeH Hemy, 3aK/JIIOYUTh COTJIAllleHWE B MHTEpe-
cax IoJ03peBaeMoOro, OOBUHSIEMOTO WU MOACYAMMOIO
C LIeJbl0 TMOJYyYEHUs OOCTyIlla K MaTepuallaM yroJiOB-
HOTO JieJla U UHBIM CBEIEHMSIM IO AeJy 4Yepe3 aaBoKa-
Ta. YKa3zaHHO€ HeNmpaBOMEpPHOE KeJIaHWE BIIOJHE O0b-
SICHUMO, TaK KaK 3HAQYMMOCTb BO3MOXHOCTHU [IOCTYyIa
K MaTepuajaM CJIEACTBEHHOIro, CyIeOHOro IpOM3BOJI-
cTBa Oe3yCJIOBHA.

WUcxon yromoBHOro nena, ero KOHEUYHBIM pe3yabTaT
BO MHOIOM 3aBHUCSIT OT CBOEBPEMEHHOI OCBEIOMJIEH-
HocTtu cTopoH. Iloxanyit, UMEHHO K CKa3aHHOMY Hau-
Oosnee mpumeHuMa (paza: «HMugopmayus — kawy Ko éce-
my». llpuuém, ecnm B Xome CyAeOHOTO pPacCMOTPEHWS
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Jefla, agBOKaT BIIpaBe 3HAKOMUTBLCS CO BCEMU Mare-
puajamMyd MNPOU3BOACTBA, TO B XOJA€ IpeIBapUTEIbHOTO
paccienoBaHUsI 3aKOHOAATeNb, OyIy4d IBMKUM IIOMC-
KoM OanaHca MH(pOPMUPOBAHHOCTU CTOPOH U €ro pas-
YMHOM COpa3MEpPHOCTU, a PaBHO U ILIEJIbIO JTOCTHXKEHUS
paBHOBECHSI MEXIy pEILIeHMEeM 3afad MpaBOCYIUsI U pe-
aJlbHbIM OOecIleueHueM IpaB JUYHOCTU, TIPEeIyCMOTpPE
JOCTYIT 3alllMTHUKA KO BCEM MaTepuajiaM yroJOBHOTO
Jejla TOJbKO Ha 3aK/ITIOUMTEJIBHOM 3Tare pacciaeqoBaHUS
(ct. 215—219, 225 VIIK P®). Tem He MeHee, MpaBo
Ha O3HAKOMJIEHME C MaTepuajaMu YIoJIOBHOIO Jejla Ha
CTaIuU TPEABApUTEIBLHOIO paccjiefoBaHUSsI, 3aKpEerieHO
B psiZie HOPM 3aKoHa, a UMeHHO: B 1. 6 4. 1 cT. 53 YIIK
P®, . 7 4. 1 ct. 53 VIIK PO, cr. 217 YVIIK P® 1 4. 2
ct. 219 VIIK P®.

CommacHo 1. 6 4. 1 ct. 53 YIIK P®, no 3aBep-
LIEHUsT pacclefoBaHUsI 3allMTHUK BIIpaBe C MOMEHTa
BCTYIUIEHUSI B YTOJIOBHOE MAE€J0 3HAKOMUTHCS C IpPO-
TOKOJIOM 3aJepKaHUs, IIOCTAaHOBJIECHMEM O IpUMEHE-
HUU Mepbl ITIpeceueHus], MPOTOKOJAMM CJIEACTBEHHbBIX
NeWCTBUM, TIPOU3BEAEHHBIX C YYaCTUEM I10103pPEBaeMO-
ro / OOBUHSIEMOIO, U MHBIMU JOKYMEHTaMM, KOTOpbIE
MPeabIBASANCh JTUOO MOJKHBI OBbUIA MPEabSIBISITHCS
nogo3peBaeMomMy / obBuHsiemomy. HecMmoTps Ha TO,
YTO MepedyeHb JOCTYMHBIX K O3HAKOMJICHUIO JTOKYMEH-
TOB SIBJISIETCSI OTPaHUYEHHBIM, OH BIOJIHE JOCTAaTOYEH
JJISI TOTO, YTOObI MOHSITh (PAKTUYECKME OOCTOSITEIbCTBA
nono3peHust / oOBUHEHUS, CHOPMUPOBATH WM YTOU-
HUTh MO3ULIMIO IO Jedy, IpeayragaTh XOn paccieno-
BaHUS, TPUCTYIIUTh K cOOpYy IPEeAMETOB, JOKYMEHTOB
1 MH(OPMALIMM, KOTOPbIE MOTYT MCKJIIOYUTh WU MU-
HUMM3UPOBATh BEPOSTHOCTb HACTYIJIEHUS] YTrOJOBHOM
OTBETCTBEHHOCTH U JIp.
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Takum obOpazom, nMes yCTpemyeHHE K HTOCTVKEHMIO
MPOTUBOIIPABHOIO MHTepeca M (WJIM) MHTEpeca, HE COo-
OTBETCTBYIOILIETO MHTEpPECaM JTOBEPUTEIIS, SIBJISIOLIETOCS
roJiyyaTejieM IOpUIAYECKON TMOMOIIM, 0 UTOTY BCTYILIE-
HUs agBOKaTra B YrOJOBHOE AEJO0 B KauyeCTBE 3alllUTHM-
Ka, JIMIO, 3aKJIIOYMBIIEE COMIAIIEHUE WA ACHCTBYIOIIECE
B €ro MHTepecax, ABWXMMO CTpPEMJICHUEM HEeI03BOJICH-
HOro JocTyna K MH@opMaluu Mo Aejly U K mMaTepuajam
yronoBHoro pnena. Llenb—moiydeHue pa3iuyHbIX CBEIe-
HUIA: O XOA€ MPOM3BOACTBA IO AEdy; O JIMLE, KOTOPOMY
MOPYYEHO IPOU3BOJACTBO IPEABAPUTEIBHOIO pacciieaoBa-
HUsg (MO0 O cocTaBe CJIGACTBEHHOW TIPYIIIbl WIM TPYII-
Mbl JO3HaBaTeJieil); O JIMLAX, MPUBICYEHHBIX B KauyeCTBe
OOBMHSIEMBIX WK TMOJ03PEBAEMBIX; O ITO3ULIMU, KOTOPYIO
OTCTauBaIOT YYaCTHUKU paccliefOBaHUs; O COIepxKaHUU
MOKa3aHUI M APYyTUX JOKYMEHTOB I10 JeJly; O TOM, KaKue
MpeaIMeThl M JOKYMEHTBI MPU3HAHBI BEIIECTBEHHBIMU JI0-
KazaTeJabCTBAMU U T. 1.

M3BecTHBI ciaydau, KOrga B KayecTBe JIMII, 3aKJIIO-
YalolMX C aJBOKAaTOM COIJIallleHWe B MHTepecax IOoJI0-
3peBaeMoro / OOBMHSIEMOIO, BBICTYINAIOT CaMU COTPYI-
HUKW OpraHa JO3HaHWS, OCYIIECTBISIONINE OIepaTUBHO-
PO3BICKHYIO  JeSITeJIbHOCTb, JMUOO TaK Ha3bIBaeMble
KOH(pUAeHTHl (Mla, COAEHCTBYIOIME OpraHaM, OcCy-
LIECTBJISIIOLIMM OIEPAaTUBHO-PO3BICKHYIO JIESITEIbHOCTD),
paBHO Kak M JIIOOble Jpyrue Juia, ACUCTBYIOIIME I10
YKa3aHWI0O M B HHTepecax CTOPOHbI OOBMHeHUs. [lo-
TOOHBIE NEUCTBUS MMEIOT Cyry00 MPaKTUYECKYIO Leb—
o0ecrneuynTh BCTYIUIEHME aaBoKaTa B YroJOBHOE JeJI0
B KayeCTBE 3alllMTHUMKA B HapylLICHME MOpPsIKa OKa3aHUS
IOpUINYECKON TMOMOIIM aJBOKaTaMHU, Y4YacCTBYIOIIUMU
B KayeCTBE 3alllMTHUKOB B YTrOJOBHOM CYIONPOU3BOI-
CTBE I10 HAa3HAYEHUIO.
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ITopoii anBokat, AeiCTBYSI HEIOOPOCOBECTHO W BCTYIIAS
Ha OIHOM M3 PaHHUX BTallOB pacciaeloBaHUSI B YTOJIOB-
HOE JIeJIO B KayeCTBE 3alllUTHMKA B OTCYTCTBME IMPABOBBIX
OCHOBaHW, CBOMMM YMBILIJICHHBIMU AcHCTBUSIMU (0€3-
NEMCTBUEM) B XO/€ MPOM3BOACTBA CJIEACTBEHHBIX M MHBIX
MpoLeCcCyaIbHbIX AEHCTBUII CIIOCOOCTBYET MCKYCCTBEHHO-
My CO3[IaHUIO J10KA3aTeJbCTB, UX IpolieccyalbHOM (ukca-
LIMU C LIEJIbI0 00eCneueHs HE3aKOHHOTO YTOJIOBHOTO TMpe-
cleI0OBaHUs Y MPUAAHUS €My JISTUTUMHOCTU. DTa 4yxxaasi
aJIBOKATCKOI TIpodeccuu IesTeIbHOCTh MOXET BKJIIOYaTh
WMUTALIMIO OKa3aHUsl IOPUAMYECKON MOMOIIU B YCIOBUSIX
e¢ (akTUYecKOoro OTCYTCTBHSI, CKJIOHEHHUE ION3aIlMTHOTO
K €aMOOroBOpy, TPU3HAHWIO BUHBI U (MIU) U300IUYe-
HUIO TIpearojaraéMbIX COydacTHUKOB. B xom mMoryTt moiitu
yrpo3bl, 3allyrMBaHUe, LIAHTaX W MHbIE, HE TOJbKO 0e3-
HpPaBCTBEHHbIE, HO U MPOTUBOIIPABHBIC METO/bI.

C uenblo 3alIMThl IIpaB, CBOOOA M MHTEPECOB, a TaK-
Xe obecrieyeHMsl J0CTyna K MpaBOCYAUIO JIWI[— MOJTy-
yareyieii ropuaudeckoil momoimu CoBeT AIBOKAaTCKOM
nanaTel ropona MockBbl chopmyaupoBan PazbscHeHust
Ne 12 mo Bompocam mnpodecCMOHAIbHOW 3TUKU aaBO-
kata «O0 OCOOEHHOCTSX 3aKJIYeHUs U OMOpPMIICHUS
corialleHuii o0 oKazaHWUM HOPUIAMYECKON MOMOIIU — 3a-
IIATHI TI0 YTOJOBHOMY Iy — B TIOJIb3y TPEThETO JIMIIa» !
(manee — PazbsicHeHM).

' PazbsgacHenus Ne 12 CoBeta AIBOKATCKOM IMajaThl ropoga Mo-
CKBBI TIO BOIpocaM TpodeCCUOHATbHON 3TUKHU anBokaTta «O0 oco-
OEHHOCTSIX 3aKJII0YeHUs U OQOPMJIEHUS COTJIAIIEHUH 00 OKazaHWUU
IOpUINIECKON TTOMOIIY — 3aIIUTHI 110 YTOJIOBHOMY eIy — B TIOJIb3Y
TpeThero Jauna». YtepxaeHo PemenueM CoBeta ATBOKaTCKON maja-
ThI Topora Mocksbl 27 utoHs 2019 roma (ITpotokon Ne 8. TTpuioxe-
Hue Ne 6) // BecTHMK AnBoKaTckoii majnathl ropoga Mocksbl. 2019.
Ne 2(145). C. 127—131; [DnextpoHHbiil pecypc|: — Pexxum moctyma:
https://www.advokatymoscow.ru/doc/print/6117/ (mata oGpalleHUs:
15.11.2022).
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§ 3.1. eiicTBUS aABOKATA NPH 3aKJIIOYEHHH COTIJIAIIEHUS
HA 3aIIMTY B MO0JIb3Y TPEThEro JIMIA

ITepen 3akitoueHUEeM corialleHus Ha 3allUTy B TOJb-
3y TpeThero Julla aaBoKaTy (aaBoKaTaM) HEOOXOZUMO
MPOSIBIISATH OCOOYI0 OCMOTPUTEIBHOCTb.

SIBnsieTcsl eCTeCTBEHHBIM, KOTAa TaKoe COTJiallleHUe
3aKJII0YaloT:

* ONM3KUEe POACTBEHHMKU — CYMpPYr, CYIpyra, pPOau-
TeJIW, AETU, YCHIHOBUTEIN, YChIHOBJIEHHbIC, POIHbIE Opa-
ThSl U POIHBIE CECTPHI, AeAylliKa, 60adyika, BHykKu. [1pu
conoctaBieHuu 1. 4 ct. 5 YIIK P® co ct. 14 CemeitHo-
ro koxekca Poccuiickoit @enepaiuu ciieayeT BBIBOI, YTO
OpaTbhsl U CECTPbl pacCMATPUBAIOTCSI B KA4eCTBE OJIMU3KUX
POACTBEHHUKOB HE3aBHCUMO OT TOTO, SIBJISIIOTCS JIU OHMU
MOJTHOPOAHBIMU (MMEIOIIMMU O0OUX OOLLIMX POAUTESISi)
WA HEMOJHOPOIHBIMU (MMEIOIIMMU JIMIlb OIHOIo 00-
LIETO0 POAUTENS);

* POJCTBEHHUKU — BCE MHBIC JIM1IA, COCTOSIINE B POMI-
CTBE, 3a MCKJIIOUEHUEM OJM3KUX POICTBEHHUKOB. Tako-
BbIMU SIBJIIIOTCS: TUIEMSSHHUKM W TUIEMSIHHULBI, JISIIN
U TETU, IBOIOPOAHbIE OpaThsl M CECTPbl, MNpaAcAyLIKU
U MpababylIKK, IBOIOPOAHbIE BHYKM W BHYYKM, JIBOIO-
pOAHBbIE NEAyIIKU M 0aOyIlIKu, IBOIOPOAHBIE IPaBHYKU
U MpPaBHYYKM, NBOIOPOIHBIC TUIEMSIHHUKWA U TUIEMSIHHM-
1Ibl, ABOIOpOAHBIE nsiau M TéTU. CkKazaHHOEe cleayeT U3
cpaBHeHus 11. 37 cr. 5 YIIK P® u cr. 1143—1145 I'paxk-
JAHCKOTO KOJEKCa;

* OJM3KHE JIMLIAa — 3TO UHbIE, 3a UCKIIOYEHUEM OJIM3-
KX POJCTBEHHUKOB U POICTBEHHUKOB, JIMIA, COCTOS-
IIMEe B CBOMCTBE C IOTEPIIEBIIMM, CBUACTEIEM, a TaKXKe
JIULA, XW3Hb, 3J0pPOBbEe U 0Jaromnojaydyre KOTOpbIX JIO-
pOru TOTepIeBILIeMY, CBUIAETEII0 B CUIIY CIOXUBIIUXCS
JUYHBbIX oTHoleHui (m. 3 cT. 5 YVIIK P®).
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l'oBopss 0 mpencraBleHUU WMHTEPECOB MOTEPIEB-
mero, Ilnenym BepxoBHoro Cyma Poccuiickoit ®De-
nepauuu B IloctaHoBneHun «O cyneOHOI IpakTHKe
nmo ngexaM o6 yowmiictBe (ct. 105 YK P®)» nHapsny
¢ OAM3KMMHU POJACTBEHHUMKAMM YHNOMHWHAET OJMU3KUX
noTepHeBIIeMy JWll. DTa rpyMnma JIML HalpsIMylo 3a-
KOHOM HE IMpeaycMOTpeHa, HO, COTrJacHO PYKOBOIS-
IIEMY pa3bSICHEHUIO BBICIIETO MPaKTUKOOOpPa3yIOIIero
cynebHoro akta Poccuu, TaKOBBIMU MOTYT SIBJISITbCS
WHBbIE JIMLAa, COCTOsIIME C MOTEpHeBIIMM B POICTBE,
cBOlCTBe (POICTBEHHUKU CYMNpyra), a Takxke Julia,
XKU3Hb, 3A0pOBbE M 0OJIarorojiyume KOTOPbIX 3aBEIO-
MO [1Jis1 BUHOBHOTO AOpPOTU IIOTEpPIIEBLIEMY B CUJY
CJIOXXMBIIMXCS JIMYHBIX OTHoweHui'. Jlymaercsi, 4ToO
B YKa3aHHBI MepedyeHb JMIL MOTYT OBbITb HOOABJIEHBI
OMNEKYHbl U TOIMEYUTENH.

OnHako, Korga OTCYTCTBYET BO3MOXKHOCTbH IIpOC/Ie-
IUTh CBSI3b MEXOY JUIIOM, 3aK/IIOYAIOLIMM W ITOANMUCHI-
BalOIIMM COIJIallleHWE, W JIMIOM — IIoJlydaTeJeM Iopu-
JUYECKON MOMOIIM, aaBOKATy CJeAyeT IPOSIBISITH OCO-
Oy10, MOBBIIIEHHYI0 OCMOTPUTEILHOCTb.

CkazaHHOEe He O3HayaeT 3allpeTa Ha 3aKJIYEHHE CO-
rJIalleHWsI B TaKOW HEINpPOCTOM CUTyallMd, HO OOsI3bIBAET
aJBOKaTa MPOU3BECTU KOMIUIEKC IOPUINYECKU 3HAUYUMBbIX
NEeUCTBUI MPEBEHTMBHOIO XapakTepa, WMEIOIIMX LEIb
WUCKJIIOYUTh / MUHUMU3UMPOBATh HACTYyIJIEHHWE HeObsaro-
MNPUSATHBIX TIOCJIENCTBUI IJIsT JIMlia, B MHTEpecax KOTO-
pOTO 3aK/II0YaeTCsl COrjalleHMe, a TakKXke BEpPOSITHOCThb
OpeabsBACHUS] NUCLHUIJIMHAPHBIX TMPETeH3Uil B CBOH
azpec.

"' Cm. a63. 3 n. 6 TlocranoBnenus Ilnenyma BepxoBHoro Cyna
PO ot 27 staBapst 1999 roga Ne 1 «O cynmeOHOI mpakKTUKE 110 aeaaM 00

youiictse (cT. 105 YK P®)» // CIIC «Koncynbrantllmiocs.
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3aKOHHOCTh MOTMBAllMM M MHTEpeca Jiuiia, KOTOpoe
00paTUJIOCh C 1IEJIbIO0 3aKJIIOYEHWS M MOANMCAHUS CO-
rJalleHus, MPe3IOMUPYETCsl, €CAM 3TO OJU3KUI poa-
CTBEHHUK (pPOACTBEHHUK). BMecTte ¢ TeM, MO CMBbICTy
pa3bsSICHEHU AMCUMIUIMHAPHBIX OPraHOB aaBOKATCKMX
nanat cyonekTtoB Poccuiickoit ®denmepaumu, 3Ta mnpe-
3yMIILIMS HEe cjaraeT ¢ aaBokaTra O0sI3aHHOCTU MO Mpo-
BEpPKE JOOCTOBEPHOCTU CBEIEHUWM O MpearnojgaraéMom
pOICTBE, CpeAud MpPOYEero Ha OCHOBAHMHU TOMJIMHHBIX
JOKYMEHTOB!,

B curtyauuu, xoraa cBs3b MEXIY JMLIOM, KOTOpPOE 00-
paTUJIOCh 3a OKa3aHWEM IOPUAMYECKON ITOMOIIMU, U JIU-
LIOM — IToJlyyaTejieM OpUAMYEeCKOl IMOMOIIM CO Bceid
OYEBMIHOCTHIO HE TMPOCJIECXKMBAECTCS, aaBOKaTy IMepen
MPUHATUEM TIOPYYEHHUS HEOOXOAWMO BBISICHUTH 3aKOH-
HOCTbh IIpecienyeMoro mHTepeca (Mpy HaJWYMU TaKoOM
BO3MOXHOCTH).

Hns moctuxeHus1 HadzBaHHoOU nenu CoBeT AIBO-
KaTCKOW TajaTbel ropoga MOCKBBI pa3bSICHIET, 4YTO
nepen TMPUHITUEM TIOpYy4YeHHUs aJBOKaTy clieayeT
YCTAaHOBUTh JIMYHOCTH 3aKJIHOUaMIIEero corjalleHue
Julla Ha OCHOBAHMM MOJJIMHHBIX TOKYMEHTOB, €€
ynoctoBepsomux. Kpome Toro, B Xxoae TuiaTelb-
HOTO MHTEPBBIOMPOBAHUS TAKOro JMIla HEOOXOIUMO
BBISICHUTh HaJMuMe y HEero 3aKOHHOW MOTHBALMU
M MHTEpeca B 3aKJIOUEHUU corjalleHuss o0 okasa-
HUU IOPUIMYECKON IMOMOIIM B MOJIb3y €€ Iojyya-

' Cm. Pasbsacuenust Ne 12 CoBeta AIBOKATCKOM IajaThl ropoia
MockBBI 110 BOITpocaM MpodeccuoHaNIbHOM 3TUKU anBokaTa «Ob oco-
OEHHOCTSIX 3aKJII0YeHUs U OQOpMJIEHUS COTJIAIIEHUH 00 OKazaHWU
IOpUINIECKON TTOMOIIY — 3aIIUThI 110 YTOJIOBHOMY eIy — B TIOJIb3Y
TpeThero auna». YtepxaeHo PemenueM CoBeta ATBOKaTCKON Majna-
ThI Topora Mocksbl 27 utoHs 2019 rona (ITpotokon Ne 8. TTpuioxe-
Hue Ne 6) // BecTHMK AnBoKaTckoii majnathl ropoga Mocksbl. 2019.
Ne 2(145). C. 127—131.
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teasi. Takxke agBoOKaT HOJXKEH «HOOPOOHO BblACHAMb
ceedenus 00 obOeunsemom (nodozpesaemom) u o0 Npo-
YeccyanvbHoil cumyauuu, 6 KOmopoi OH Haxooumcs,
6 MoMm uucae: gamuiuro, UM, Om4ecmeo, KOHMAKM-
Hble OaHHble (Homep meaegoHa, adpec 31eKMPOHHOIL
noumsl), Mecmo 3a0epiucaHus U HAX0NCOeHUus, mepa
npeceuenus (ecau oHa u3bpana), cyu,ecmeo 008UHEHUS
(nodospenus) u op'.

§ 3.1.1. OcoGeHHOCTH MOTyYeHN S COTTIACHS JIMLA, KOTOPOMY
Oy/ieT 0Ka3bIBAThCS I0PUIMYECKAs IOMOIb

Mcxonst u3 oOuiux mpaBuj, aaBOKaT MOXKET IIpHU-
CTYMUTh K OKa3aHUIO IOPUINYECKON MOMOIIU MOA03pe-
BaeMOMY, OOBMHSIEMOMY, TOJCYIMMOMY TOJBKO ITOCJIE
MOJy4eHUsT 00 3TOM coIylacusl JMla, KOTOPOMY OKa-
3bIBAETCS lOpUandyeckass rmomolilb. JJaHHoe TpebGoBaHUE
SIBJISIETCSl 00s13aTeJIbHBIM M OCHOBAaHO Ha HEOOXOIMMO-
CTU UCKJIOYUTh COMHEHUSI B JOCTOBEPHOCTU BOJIEU3b-
SIBJICHUSI JUlla — IoJydaTessl IpUANYECKON ITOMOIIM.
HecoBepiueHue 3Tux AEeMCTBUA MOXET CBUAETEIbCTBO-
BaTb O SIBHOM IIpeHEOpeKeHUM aaBOKAaTOM OCHOBO-
nojaraloluuMu TpaBuiamMu npodeccuu. K ckioueHue
COCTaBJISIIOT CJlyyad, KOrja oOKa3aHue IOpUANYeCcKON
MOMOILIM HE TEepIUT OTJaraTejbCTBa, UYTO OOsI3bIBaeT
aJBoKaTa Mmocje €€ oKa3aHusl He3aMeIJIUTEJbHO, MpPU

"' CM. a63. 3, 4 . 2 PaszbsicHenuss Ne 12 CoBera AIBOKATCKOM IMa-
JIaThl TOpoJia MOCKBBI TIO BOIIpOcaM MpodecCuoHaIbHON 9TUKH aaBO-
kaTta «O0 0COOEHHOCTSIX 3aKJIIOUeHUS U 0(hOPMJIIEHUSI COTJIallIEeHU I 00
OKa3aHUM IOPUINIECKON TTOMOIIY — 3aIIUTHI TI0 YTOJIOBHOMY NIy —
B MOJIb3Y TPEThETO Jinlia». YTBepxiaeHo PemeHnuem CoBeTa AgBokar-
ckoit manatel ropona Mocksbl 27 utoHs 2019 rona (ITpotokosm Ne 8.
IMpunoxenne Noe 6) // BecTHUK ADBOKATCKOW mMajatbl ropoga Mo-
ckBbl. 2019. No 2(145). C. 127—131.
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MEepBOIi BO3MOXHOCTU MOJYYMTh COIJIacuMe B HaJJjiexa-
meii gopme.

YkazaHHble npaBwia OEpyT Hayajlo B MOJOXEHMSIX
IPaXXJaHCKOTO 3aKOHOAATEeJbCTBA U Pa3BUBAIOTCS B CJe-
OYIOIIUX TTPABOBBIX MO3ULIMSIX:

* «Coenracue mpemoveco auya Ha cosepuieHue coeaKu
Modcem Oblmb BbIPANCEHO NHOOBIM CNOCOOOM, 3a4 UCKAIOYe-
HUeM cay4aes, K020a 3aKOHOM YCMAHOBAeHA KOHKPemHds
gopma coenacus»'.

* «Dopma coenracus onpedensemcs 00WUMU NPABUIAMU
IT'K PD o popme coeaku, komopas moxcem Obimb cosep-
WeHa 8 NUCbMEHHOU Uau YCMmHOU opme, a makice nymem
cosepuieHUsl KOHKAOOeHmHbIX Oeiicmeuil (cmamovs 158 TK
P®), ecau unoe He ycman061eHO 3aKOHOM...»>.

TpeboBaHusI O 4eCTHOM, pa3yMHOM, IOOpPOCOBECT-
HOM, KBaJIM(UIIMPOBAHHOM, MPUHLUUNHUAIBHOM U CBO-
€BPEMEHHOM OKa3aHUM IOpUAMYECKON IOMOIIM 00s-
3bIBAlOT aJBOKaTa TIIATEJIbHO IOAXOAWUTb K BOIIPOCY
O TOJIyYeHUHU coriacus (MOpyyeHus1), MCKIItoYasi pas-
YMHbIE COMHEHMS B €ro noctoBepHocTu. Hawuboiee
JOCTOBEpHOM (POpMOII MOJIydeHUSI COrjacusi SIBIsSIeTCS
NnucbMeHHas (@uKcauus BOJEU3bSIBICHUS JuUIA, KO-
TOpoMy OyJeT OKa3bIBaTbCSl MOPUAMYECKAs] TMOMOIIb.
Drta (dukcauss MoxXeT OBITh cAejlaHa Ha corlallleHUuU
00 OKa3zaHUM IOPUAMYECKON TOMOIIM, B OTIEJIbHOM
JOKYMEHTE WJIM WHBIM 00pa3oM, IO3BOJSIOIIMM Be-
puduuMpoBaTh JUIO, Aalpllee corjacue (Harpumep,

''Cwm. 1. 55 Iocranosnenus Ilnenyma BepxoBHoro Cyma P®D or
23.06.2015 Ne 25 «O mpuMeHEeHUM CydaMKi HEKOTOPBIX ITOJIOXEHUIA
pasnena I wactu nepBoii I'paxkmgaHckoro komekca Poccuiickoit dene-
paunmn» // CI1C «KoncynsraaTlmroc».

2 CMm. 1. 46 Tlocranosnenust Ilnenyma BepxosHoro Cyna P®D ot
23.06.2015 Ne 25 «O mpUMeHEHMM CyIaMU HEKOTOPBIX IMOJOXEHMIA
pasnena I yactu nepsoii ['pakmanckoro kogekca Poccuiickoit Mene-
pauun» // CIIC «KoncymbpranTlliroc».
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C MCIOJb30BaHMEM 3JEKTPOHHOIO pecypca ClayXObl
OTIPaBKU 3JIEKTPOHHBIX COOOIIEHUIA B YUYPEXKICHUIX
®CHUH Poccun «OPCHUH-ITUCBMO» www.fsin-pismo.
ru). Takxe corjacue Juila, KOTOpOMYy OyIeT OKa3bl-
BaTbCsl IOpUAMYECKAs] TTOMOIIb, MOXET ObITh IMOJYYEHO
B KOHKJIIOJIEHTHOU (popMe, MO3BOJISIOIIEH CO CTENEeHbIO
JOCTOBEPHOCTU, MCKJIIOYAIOIIE pa3yMHble COMHEHUS,
MPUATU K BBIBOLY O TOM, YTO MOAO3pEeBaeMblii / 00-
BUHSIEMbIM M aABOKaT, MPUHUMAIOIIUI €ro 3allUTy Ha
OCHOBaHMHU COIJIALIEHUS, 3aKJIIOYEHHOIO C WHBIM JIM-
1IOM, COCTOSIT B KOMMYHUKAlIUM MEXIy COOOil, U OT-
CYTCTBME OTKa3a OT aJBOKaTa CBUAETEJIbCTBYET O Jaue
corjacusi Ha 3allluTy.

Corynacue nomo3peBaeMoro / oOBUHSIEMOTO HE MOXKET
paccMaTpuMBaThCsl B KaueCTBE JOCTOBEPHOIO, €CJIM alBO-
KaT I0JIydyaeT ero IocpeaCTBOM CBSI3U C MCIIOJb30BaHM-
eM (DYHKIIMM «CEKPETHBIA 4YaT» («3BOHOK 0€3 orpenesne-
HUSI HOMEpa») WM TI0 BJICKTPOHHOU IToYTe, HE I03BO-
Jisgtolieid BepupuuupoBaTh OTIIPABUTEIS.

JIuiib B MCKJIIOYMTEIbHBIX, HE TEpPISIIUX OTja-
rarejbCcTBa cjaydasix, Koraa IpolieccyajibHasi cuTya-
1us1 TpeOyeT HeMeAJeHHOIo OKa3zaHMs HOpUIMUYecKOoi
MOMOIIIM, W OTCYTCTBYET AOCTaTOYHOE BpeMs s
MpeaBapUTEIIbHOTO TOJYYEHUS COTJacus Moa03peBa-
e€MOoro / OOBMHSIEMOTO, aJBOKAT BIIpaBe MPUCTYNUTh
K OKa3aHUIO IOPUAMYECKON TMOMOIIM 10 €ro moJyye-
Husg. B aTux ciyyasix aaBokKaT MpU MEepPBOM BO3MOX-
HOCTH, B KpaTyaillue CpOKM TOoCje Hayaja okKasa-
HUS IOpUIMUYECKOM TMOMOIIM, 00s3aH COBEPIIUTh BCE
HeoOXonuMMble AEMCTBUSI, HalpaBJIeHHbIE Ha IOJY-
YyeHHue COorJlacusl Ha €ro ydyacTue B YTrOJIOBHOM Jiejie.
Ha nepBoii BcTpeue (cBUIAHUM) C MOJ03peBaeMbIM /
OOBUHSIEMBIM aJBOKaT 00s13aH COOOIIUThL JOBEPUTEITIO
0 JEWCTBUSIX, KOTOpPbI€ OH COBEpIIMJI B ILEJsIX OKa-

109



3aHUS €My IOPUINYECKON MOMOIIU, pe3yabTaTax 3TUX
JNEVCTBUMA Y TOJYYEHHBIX B XOJ€ MX OCYILIECTBJIEHUS
CBEIEHUAX .

Ecaiu B xome oOWIEHUWI C TION3AIIMTHBIM aaBOKa-
Ty CTaHET W3BECTHO, YTO JIULO, 3aKJIIOUYUBIIEEC C HUM
corjameHue o6 OKazaHUM IOPUIMYECKON MOMOIIM, HE
WMEJIO TIpaBa €ro 3aKJIYUTb, B TOM YUCJIE UMESI UHTE-
pec, He COOTBETCTBYIOLIMA MHTEpecaMm IOA3alUTHOIO,
paBHO KaK M IPOTMBOIIPABHBIA WHTEPEC, TO aJBOKaT
00413aH He3aMeIJIMTEJIbHO COOOIUMThL 00 3TOM IIOA3a-
IIMTHOMY M BHpaBe IPUCTyNaTb K OKa3aHUIO HOPUIU-
YeCKON IIOMOIIM TOJIbKO IPU YCIOBUM 3aKJIIOYECHUS
HOBOI'O COIJIALIEHUS C JPYTMM JIMLIOM, JIMIIEHHBIM
YKa3aHHbIX BbIlIE€ IMOPOKOB, a paBHO U C CaMHUM IIO-
N03peBaeMbIM / OOBUHSIEMBIM. 3aK/IIOUeHUE HOBOIO CO-
raneHus: TpedbyeT oT aaBokaTa odopMJIeHUs U Iiepe-
Jadyu JIMIY WJIW OpraHy, BeaylleMy IPOMU3BOJACTBO IO
nejly, HOBOTO opjepa.

HMrak, 3akoHomarenp mpeaycMOTpes MPOCTYH TUCh-
MEHHYI0 (OpMy €IMHCTBEHHOI BO3MOXHOU (hopMoit
cornameHuss o0 OKa3aHWM IOPUANYECKOW ITOMOIIIH,
a 3HAYUT, TPEIBAPUTEIBHOE COTJacue Ha 3aKJI0YEeHUe
corjalleHus JiMlia, KOTOpOMYy OyIeT OKa3aHa opuau-
yeckas MOMOIb, TaKxKe TpeOyeTcs IMoJiydyaThb B MPOCTOU
MUCbMEHHOI dopMe MO0 TOCPEACTBOM COBEPLICHUS

' Cwm. m. 5, 6 PaspsacHenusa Ne 12 CoBera AIBOKATCKOM ITajaThl
ropoga MOCKBBI TI0 BOIIpocaM IpodeCcCUOHAIBHON 3THUKU aaBOKa-
Ta «O0 0COOEHHOCTSIX 3aKIIOUeHUS U OOPMIICHHS COTIAIIeHU 00
OKa3aHUM IOPUANICCKON TTOMOIIN — 3aIUTHI TI0 YTOJIOBHOMY HEITy —
B MOJIb3Y TPEThETO Jinlia». YTBepxiaeHo PemeHnuem CoBeTa AgBokar-
ckoit manatel ropona Mocksbl 27 utoHs 2019 rona (ITpotokosm Ne 8.
IMpunoxenne Noe 6) // BecTHUK ADBOKATCKOW mMajatbl ropoga Mo-
ckBbIL. 2019. Ne 2(145). C. 127—131.
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KOHKJIIOJIEHTHBIX AeicTBUil. KpoMe mpouero, mMcbMeH-
Hasl (puKcauusi BOJEU3bIBICHUS SIBISIETCSI Haubosee 10-
CTOBEpHOI (hOpMOIi MOJyYeHMsT COTJIacusl JUla U OyaeT
MoJjie3dHa B Cjlyyae BO3HMKHOBEHHS CIIOpa O TOM, MMEJ
JIU agBOKAT IpaBO OKa3bIBaThb HOPUAMYECKYIO TMOMOIIb,
U ObLIO JIM MoJiydyaTeleM IOpUAMYECKON ITOMOIIU JaHO
Ha 5T0 corjacue. HeCOMHEHHO, 4TO ¢ 1eablo OObEK-
TUBHOTO PAaCCMOTPEHMSI BO3MOXHOIO IUCLUILUIMHAPHOTO
MPOU3BOACTBA OyIeT MCCIEeNOBAaHO HaJlWyKhe TaKOro CO-
rjaacus.

Eciu B oTHoleHMM moA03peBaeMoOro, OOBUHSIEMO-
ro, MOACyIMMOIO HEe M30paHa Mepa IpeceuyeHUs JIU0O0
OHA HE CBs3aHa C JIMIIEHHWEM CBOOOIBI, TO BO BCEX
cllydyasx 0 BCTYIJIEHMS B YTrOJOBHOE [eJ0 B Kaue-
CTBE 3alllMTHMKA aABOKAT AOJKEH IIOJYYUTb COIjacue
Jnla, KOTOPOMY OH OyIeT OKa3blBaTh IOPUAMYECKYIO
noMolb. Brno6aBok amBokKaT HAOXKEH YIOCTOBEPUTHCS
B OTCYTCTBHUM OOCTOSITEJBCTB, KOTOPbIE MOTYT MpPEMsT-
CTBOBaTh €T0 BCTYIJICHMIO B YrOJOBHOE JejJ0 B Kaue-
CTBE 3alllMTHHUKA.

B curyauuu, xorma siuily, KoTopomy OyaeT okasza-
Ha lopuaudyeckasi Mmomollb, U3bpaHa Mepa TmpecevyeHus
B BHUIE 3aKJIOUEHUS IIOJ CTpaxy, aaBokKaTaM Heo0-
XOIMMO aKTHUBHO TII0JIb30BaTbCsl IIPaBOM, IIPEIyCMO-
TpeHHbIM 4. 4.1. c1. 49 VIIK P®, cormacHo HopMe
KOTOPOM, «8 cayuae HeoOX00UMOCMU NOAYHEHUS CO2nd-
cusi nodozpesaemozo, 008UHAEMO20 HA yyacmue ad80Ka-
ma 6 Y20108HOM Oene neped GCMyNAeHUeM 8 Y20/08HOe
deno adsokamy npedocmaegasemcs ceudanue ¢ nooospe-
6aembiM, 00BUHAEMbIM NO NpedssBAeHUU YOOCMOBEPEeHUs
adeokama u opdepa». BaxHo, 4TO TpU 3aNOTHEHUU
opaepa B ab3alle «nopyyaemcs» HEOOXOAUMO YKas3aTh
«ceudanue ¢ 068uHsIeMbIM (NO003pesaemviM) 04 Noay4e-
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HUsl e20 CO2nacUsl HA yyacmue 8 Y20108HOM Odene 8 Kaue-
cmee 3auuUmHuKa» .

Bo3HukaloT 060CHOBaHHbIE BONPOCHI O MPaBUJIbHOM
npodeccuoHaIbHOM TIOBEASHUM aaBoKaTa B CUTyalluUu
HaxOXIIEeHUsI TOBEPUTEST B YCIOBUSIX OIPaHUYEHUST CBO-
0ombl, HampuUMep, B TMEPUOI COAEpPXKAHUS IIOJ CTpaxken
WIM B Iepuoj OTObITHMS HakazaHus. Kaszamoch Obl, 3TO
JeJlaeT HEBO3MOXKHBIM Tepenady 4epe3 agBoKaTa IHUCh-
MEHHOTO BOJICU3BSIBJIICHUS JIA1IA, KOTOPOMY OyIeT oOKa-
3aHa lopuanYecKasl MoMOIlb, TaK Kak Jirobasl Iepernucka
MOJ03peBaeMbIX 1 OOBUHSIEMBIX C aJBOKaTaMM, Kak ITO[I-
Jiexalasi, Tak M He Toajiexaliasi 1eH3ype, OCYIIEeCTBIIsI-
€TCSl TOJIbKO 4epe3 aIMMHUCTPALIMIO MECTa COACpKaHUS
Moj CcTpaxei u rmoaBepraercsl LieH3ype (ab63. 2 ct. 20
®denepanbHoro 3akoHa oT 15 uronsg 1995 roma Ne 103-
®3 «O copepkaHUU TOJ, CTpaXeil Mog03peBaeMbIX U 00-
BUHSIEMBIX B COBEPIIEHUM IPECTYILJICHUI»).

BBuny nmHaMuWYHOro WM3MEHEHUS 3aKOHOIATelb-
CTBAa M HaJIMUMSI MHOXECTBA CJIEICTBEHHO-CYIeOHBIX
CUTyallMii TpUBEAEHHBIC BBIIIEC CJIydau MMEIOT He-
CKOJIbKO pa3jIMYHbIX, HE MCUEPHbIBAIOIIMX BapUaHTOB
pa3pelieHusI:

* BOCHOJIB30BaTbCSI OTIPABKOI IIPOCTOro IMChMA,
OIYCTUB €ro B TIOUTOBBLIM SIIMK JUOO TMepeaaB aaMU-
HUCTpallMM MCIPaBUTEILHOTO yupexaeHus. B kaxmom
M30JIMPOBAaHHOM y4yacTKe U B Cjydyae HEOOXOIMMOCTU
B JPYIUX JOCTYIMHBIX [JISI OCYXIEHHBIX K JIMIICHUIO
CBOOOABI MeCTax BBIBELIMBAIOTCS TTOUTOBBIE SILLIMKM, U3

I'Cwm. 1. 2.2. «[lopsiika U3roTOBJICHUSI, XpaHEHUST U BBIIAYHA Op-
nepoB anBokaTam». YTBepxknéH Cosetom DenepanbHOl TanaThl aji-
BokaToB Poccuiickoit ®enepannu ot 04 mexkadbpst 2017 1. (ITpoTOKOI
Ne 8) [DnexTpoHHbINl pecypc|: —Pexxum moctyma: https://fparf.ru/
documents/fpa-rf/the-documents-of-the-council/the-procedure-for-
manufacturing-storing-and-issuing-orders-to-the-lawyers/ (marta o00-
pamenus: 15.11.2022).
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KOTOPBIX €XEAHEBHO, KPOME BBIXOAHBIX M IMPa3IHUYHBIX
NHEH, YINOJHOMOYEHHBIMM Ha TO pabOTHMKAMM HCIIpa-
BUTEJILHOTO YUYPEXIECHUS M3bIMACTCS JUISI OTIIPaBJICHUS
KOppecnoHaeHIMs

* BOCHOJIb30BATbCSl CIY>KOO0M OTIpPaBKU 3JEKTPOHHBIX
coobmenuit B yupexneHusx PCUH Poccun — «OCUH-
ITMCBbMO»;

* clejaThb 3asBJIEHUME B XONE MNPOU3BOACTBA CJIEI-
CTBEHHOTO WJIM MWHOIO IIPOLECCYAIbHOTO JEUCTBUS,
cynebHoro 3acegaHusl (IMCbMEHHOE 3asBJIEHUE IIpU-
o0IIaeTcss K YroJOBHOMY €y, YCTHOE — 3aHOCUTCS
B IIPOTOKOJ CJEACTBEHHOIO JEUCTBUS WJIM CyneOHOro
3acegaHusl);

* MOJIYyYUTh COIJIacue JIMIla — IMOoJIydaTeast IOpUan-
YeCKO MOMOIIY MYyTEM COBEPLICHUS] UM KOHKJIIOAEHT-
HBIX NEWCTBUM, MO3BOJISIIOIINX CO CTEIEHbBIO TOCTOBEP-
HOCTH, WCKIIOYAKIIENW pa3yMHbIE COMHEHUS, NPUNATU
K BBIBOIY O TOM, 4YTO MOA03pE€BAaEMblii, OOBUHSIEMBIN,
OOACYAMMBIA M aABOKAT, IIPUHUMAIOIIWNA 3alluTy Ha
OCHOBaHUM COIJIAILLICHUS, 3aKJIOYUEHHOTO C WHBIM JIU-
LIOM, COCTOST B KOMMYHHUKAIMA MEXIy COO0OW, Torma
KaK OTCYTCTBME OTKa3a OT aJBOKara CBUIETEJbCTBYET
0 Jade corjiacusg Ha 3amuty. IIpu aTOM, HECMOTps Ha
o7100peHre J0BepuTesieM IPOlLeCcCyalbHbIX aKTOB (H0-
KYMEHTOB), KOTOpbI€ 3asiBJsIET 3alllMTHUK, U €ro Acii-
CTBUI, >KeJaTeJIbHO, MPU HAJTUYUU BO3MOXHOCTH, IIO-
JIYYUTb OT JOBEPUTENSI UMEHHO NMUCbMEHHOE Corjlacue,

' Cwm. 1. 126 Ilpukaza Muniocra Poccun or 4 wmionsa 2022 roga
Ne 110 «O6 yrBepxxnenun I[IpaBusl BHyTpeHHETO pacriopsiika Clel-
CTBEHHBIX U30JIITOPOB YTOJIOBHO-UCITOJTHUTENBbHOM crcTeMbl, [1paBui
BHYTPEHHETO PACIOpsiIKa UCIPABUTENbHBIX yupexaeHuil u [lpaBun
BHYTPEHHETO paclopsiika WCIPABUTEIbHBIX LEHTPOB YTOJIOBHO-
ucnogHuteabHoli cuctembl» // CITC «Koncynbrantlmocy.
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4YTO MO3BOJUT 00ECIEYUTh HAUOOJIbIIYID CTEIEHb BEpHU-
(pumpyemocTu.

HauGoiee cinoxXHOU BUAMTCS CUTyallMsl HAXOXIEHUS
M0103peBaeMOro, 0OOBUHSIEMOTr0, MOACYIMMOIO B PO3bI-
cke. BaxHo momyepkHyThb, 4TO, corjiacHo I. 5 Pa3b-
scHeHuit Ne 12 CoBera AJBOKATCKOW majaThl ropoja
MockBbl o BompocaM NpodecCUuOHAIbHOW 3TUKMU all-
BokaTta «0O0 OCOOEHHOCTSIX 3aKJIIOYeHUS U odopMiie-
HUS COTJallleHWii 00 OKa3aHWU IOPUAMYECKON ITOMO-
1M — 3alIUTBl MO YrOJOBHOMY Jedy—B IIOJb3y Tpe-
ThErO JIMLA», COIJIACUE <«He MOodcem paccmampuéamsCs
8 Kauecmee 00CMOBEpHO20, ecau adgokam noay4aem e2o
nocpeocmeom C8sA3uU ¢ UCNOAb308AHUEM (YHKUYUU «CeKpem-
Hblll yam» («360HOK 0e3 onpedeneHuss HoOmMepa») Uau NO
21eKMPOHHOL noume, He N0380AAWe BepUuPUUUPOBamb
omnpagumens».

B cnyuyae orkaza mnomo3peBaeMoro / OOBMHSIEMO-
ro B Jaye corjacusi Ha y4yacTMe ajaBoKaTa B YTOJIOBHOM
nejae B KayecTBe 3alllUTHUKA, COMVIAlIEHUWE CUYMTAeTCs
pPACTOPrHYTBHIM, M aABOKAT HE BIIpaBe MPUCTYNATh K OCY-
ILIECTBJICHUIO 3alluThl (IpU HEOOXOOAMMOCTH aJaBOKaT
JIOJKEH OKa3zaTb MOMOILb B ODOPMIIEHUU PACTOPXKEHUSI
cornameHus). PekomeHpamus: il MCKJIIOYEHMSI BO3-
MOXHBIX KOH(PJIMKTOB YMECTHO BKJIIOUYATh B COIIAlIEHUE
yKa3aHHOE BbIIlIE YCIOBUE.

B cinyuyae, ecnu Takoil 0TKa3 MOCTYIUT IOCJIE BCTYM-
JIeHUsI aABoKaTa B YroJOBHOE JI€JI0O B KayeCTBE 3alllUT-
HUKA, TO 3TO, YUYUTHIBASI, YTO MHUILIMATOPOM PaCTOPKE-
HUSl COIVIALIEHUST SIBJISIETCSI JOBEPUTEJb, JUMKBUIUPYET
caMO IpaBOBO€ OCHOBaHME y4yacTusl aJBoKaTa B Yro-
JJOBHOM CYIONpPOMU3BOACTBE B KayecTBe 3alllMTHHUKA.
B TtakoMm cnyyae anBokar o00s13aH CaMOYCTPaHUTbCS,
MMOMMMO 3TOTO, He3aMeIJIUTEJIbHO HampaBUB COOTBET-
CTBYIOIIIEE MUCbMEHHOE YBEAOMJICHME JMIly WJIU Opra-
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HY, B IIPOM3BOJICTBE KOTOPOIO HAXOAMTCSI YTOJOBHOE
neno. Kak ormeueHo B PaszbsacHeHusix Ne 3 CoBeta
AnBoKaTCKO majaTbl ropogaa MOCKBBI IO Bompocam
npodeccuoHalbHON 3TUKW aaBOKaTa, <«0mcymcmeue
6 Mamepuanrax y2o0408Ho20 deaa MaKo2o )8eooMAeHUs.
npueooum K momy, 4umo cyo Uau 0peaHvl npeosapument-
H020 paccnedoganus 6 meueHue HeonpeodesénHo2o (nopoii
gecoMa O0AUMENbHO20) B8peMeHlU Nnpedblearom 6 3a0ayxncoe-
HUU OMHOCUMENbHO Kpyea Y4acmeynuwjux 6 dese 3aujum-
Hukoe»'. Cienyer IpenocTepedb aIBOKATOB OT MCIIOJb-
30BaHMS YKa3aHHOIO BbIllIE MEXaHM3Ma B 3JI0HaAMe-
PEHHBIX LEJISIX — B LesIX OJOKMPOBaHUS HaJJIexallero
OTIpaBJieHUs mpaBocyaus. JleJo B TOM, 4YTO MOBTOPHOE
(MHOTOKpaTHOE) pacTOpXKeHMe COIJIallleHUsI Ha 3alluTy
0 MHUIIMATHUBE IOJ03peBaeMOro /; OOBUHSIEMOIO BJE-
YET 3aTsAITMBaHUE IIPOU3BOJCTBA IO ATy, TEM CaMbIM
IeCTaOUIM3UPYETCsl BCs NajlbHEMIasi IpolieccyaabHast
NEeSITeJIbHOCTb U YUIEMJISIIOTCS MpaBa MHBIX YYaCTHUKOB
cynornpousBoactBa (B cuiay 4. 3 cr. 17 KoHcTuTyuum
P® ocymecTBienne mpaB u cBOOOI HE HOKHO Hapy-
maTh TMpaBa M CcBOOOIBI Apyrux Jjui). Takoe moBene-
HHUe, Oyaydyu HeZoOpOCOBECTHBIM, MOXET OBITh pacle-
HEHO KakK JEWCTBUS, KOTOpbI€ AE30PraHU3YyIOT XOHA AO-
CyneObHOro uiau CcyiaeOHOTO TpOolecca W HaIpaBJICHHbIE
Ha CpbIB NMPOM3BOACTBa Mo aeiy. Ilpu 3Tom, B ciyyae
(pukcanuu M MpU3HAHUS YKa3aHHOW BBIIIE MOJEIU IO-
BEIEHUS 3JIOYIIOTpeOIeHueM MpaBOM, C LIEJIbl0 obecre-
YeHHUsI pa3yMHBIX CPOKOB CJIEACTBEHHO-CYAEOHOIrO Mpo-
lecca BbIOOp KOHKPETHOro 3alllMTHUMKA B HHTepecax
MPaBOCYIMsI MOXET ObITh OrpaHUYEH.

I CM. BecrHuk Ansoxkarckoif manatsl I. Mocksel. 2007. Ne 4—5
(42—43). C. 15—18.; COopHUK HOPMATUBHBIX U MH(MOPMAITMOHHBIX
matepruanioB 3a 2002—2014 romsr: CrienmMaibHBIN BBITYCK BecTHMKa
AIBOKAaTCKO majiatel T. MockBul. M., 2014. C. 117—121.
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§ 3.1.2. IIpakTHYECKHE PEKOMEHIALNH N0 3AKII0YEHHIO
COorJialeHns HAa 3aIIUTY B M0JIb3y TPETHEro JHIA

1. Ecim mo wuTory MHTEPBBIOMPOBAHUS aJIBOKATOM
MPUHSITO pellieHWe O BO3MOXHOCTHU 3aKJIIOUEHMS corja-
LIEHUsI, TO CIEAYIOIINM JeCTBUMEM aIBOKATy HEOOXOmu-
MO MpeAeNbHO YETKO MASHTU(ULMPOBATh JUYHOCTh J0-
BepuTeJisi, 00Opalllalllerocsl B MHTepecax TPeThero Juiia,
U JIUYHO JeTaJbHO 3a(UMKCUPOBATh HAaHHBIE CBEICHUS
B COIJIAllICHUU:

° eClIM JOBEpUTENIeM SBJseTC (pU3MUeCcKoe JUIIO,
TO aJBOKaTy TpeOyeTcs, MpOsIBIIsISI OCOOYI0 TOUYHOCTb
U CKPYITYJIE3HOCTh M OCHOBBIBASICh Ha MOMIMHHUKE J0-
KyMEHTa, yIOCTOBEPSIOLIEro JIUYHOCTh, COOCTBEHHOPYY-
HO 3a(pMKCUpOBaTh B COMIALIEHUU ero (haMuInuio, UMs,
OTYECTBO, IIACMOPTHBIE HAaHHBIE, aApec MecTa MPOKU-
BaHUS (perucTpaliiv) M KOHTAKTHBIE OaHHBIE (HOMEp
TejaedoHa, agpec 3JEKTPOHHOU MOYThI U OP.);

* eCJIM JOBepUTeJIeM SIBISIETCS: IPUANIECKOE JIUILIO,
HarmpuMmep, 3aKioyalllee CoTrJallieHWe B IMOJb3y CBO-
ero paboOTHMKA; OOILIECTBEHHOE OObeAMHEHUE, HApUu-
Mep, 3akjlJalollee CcoTrjallleHWe B MHTepecax JIMIIL,
IJIs1 3alIUThl KOTOPBIX OHO CO3JaHO; MHOW CYOBEKT
rpaXIaHCKUX MPAaBOOTHOILICHUI, TO aJaBOKaTy CJEAYET
He MeHee BHUMAaTeJbHO 3a(UMKCHUPOBATh B COIIALIEHUU
PEKBU3UTHI 3TOTO IOPUAUYECKOro jula (001IeCTBEHHO-
ro o0beOUHEHUSI, UHOIO CyObeKTa rpakgaHCKUX IIpa-
BOOTHOIIECHMI1), IO3BOJSIOIINE €ro WACHTUDUIIUPO-
BaThb. K TakoBBIM OTHOCATCS: IIOJIHO€ HaMMEHOBaHUE
opranusauuu, OI'PH u (unu) MHH, mopuanyeckmii
agpec M MOYTOBBIMA aapec, IOPUIMUYECKUI agpec C ITI0-
4yTOBBIM MHAeKcoM, yKaszaHHbIi B EI'PKOJI u gp. He-
00X0IMMO TakxXe 3a(UKCUPOBATh CBEJACHUS O MpeacTa-
BUTEJIe, YIIPAaBOMOUYEHHOM 3aKJIlo4aTh CoIIallieHue 00
OKa3aHUM IOPUAMYECKOM IMOMOIIM, a Takke OCHOBa-
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HHE, B CUJy KOTOPOro OH HaAeJ€H COOTBETCTBYIOIIM-
MU noJHOMouusMU. [TomoOHbIe TpeOOBaHUS OCHOBAHBI
Ha MHOXECTBE M3BECTHBIX B MpaKTUKE CJydaeB, Korma
B KayecTBE CBEICHUI O Julle, 3aKaloyalolleM W MOoi-
MUCBIBAIOIIEM COTJIallleHe, yKa3biBaloTcs ToJibko PUO
MO0 MHBbIE HEeIOCTaTOUHbIE JaHHbIE, HE TMO3BOJSIONINE
ero uaeHTuduuupoBaTh U BepuduurponaTh. CkazaH-
Hoe MpMOOpeTaeT He MEHbIIYI0 aKTyaJbHOCTb B XOJe
paccMOTpeHUs] AMCUUILIMHAPHOIO MPOM3BOJCTBA, IO-
CKOJIbKY HEI0CTaTOYHOCTb WHGpOpMalUU O Jule, 3a-
KJIOUYMBIIEM M MOAIMMCABIIEM COTJallleHUue B MHTepe-
cax TpPETbEero Julia, He MOo3BoJisieT wieHam Kpanudu-
KallMOHHON Komuccuu U CoBeTa aaBOKATCKOW MJIaThl
cyobekTa Poccuiickoii denepanyiy mo mpochode ydacT-
HUKa AWCUUIUIMHAPHOIO [eJjia, 3alpoCUTh ITOMOJHMU-
TeJIbHbIE CBEACHMS U JOKYMEHTBI, a TakXe CBS3aThCs
C HUM U YOeOMTbCS, UTO IOpYyYeHHE JeHCTBUTEJIb-
HO MMEJI0 MECTO, W MHTEepec, KOTOpbIi MpecienoBa-
JIO 3TO JUIIO, 3aKOHEeH. beccnmopHbBIM SIBIsSeTCsI U TO,
YTO HEJOCTAaTOYHOCTb YKa3aHHBIX JaHHBIX MOXKET BbI-
3bIBATh COMHEHMS B MCIOJHEHWM aIBOKATOM CBOUX
00513aHHOCTE YeCTHO, pa3yMHO, JOOPOCOBECTHO, KBa-
JIU(PUUIMPOBAHHO, TNPUHLUUNKUAIBHO M CBOEBPEMEHHO
(moam. 1 m. 1 ct. 7 3akoHa 00 aABOKATCKOW NesATENb-
Hoctu; . 1 cT. 8§ KIIDA);

* eC/IM CoMIallleHue 3aKJIIYEHO, TO aJBOKaT BIIpaBe
MpUHUMAaTh ACHEXHBbIE CpeACcTBa B OIUIATy IOpUAMYE-
CKOM TOMOIIM IO COIJIAIIEHUIO 3a JOBEPUTENSl OT Tpe-
ThUX JIULI (¢ BegoMa goBeputelist). [Ipy 3ToM agBokaT He
00s13aH MPOBEPSITh B3aUMOOTHOIIICHUSI MEXIY TOBEpUTE-
JIeM U TIATEJbIIMKOM — TpeTbuM JimuoM (m. 3.1. cT. 16
Konexca mpodeccrmoHaabHOM 3TUKM anBokarta). Takum
00pa3oM, TIATeJbIIMKOM IO COIJIAIIEHUI0 MOXET ObITh
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M000€ JIMILIO C COTJIachsl ToJydaTelssl IOpUINYECKO ITo-
MOIIIN.

2. CornameHue He MOJKHO OBbITh 3aKJIIOUYEHO, €CIU
0 UTOTY MHTEPBBLIOMPOBAHUS JIMIla, OOpaTUBIIErocs 3a
3aKJII0YEHMEM COTJIallleHUsI B MOJb3y TPEeThero JIMIia,
aJBOKAaTy CTaHYT M3BECTHBI CBEICHMSI, CBUACTEJIbCTBY-
110)1107 R

* 0 HaJIMYUU TMPOTHBOIIPABHOTO MHTEpeCa;

* 0 HAJIMYMUM UHTEpeca, HE COOTBETCTBYIOIIETO MHTE-
pecaMm Jmlia, SBJISIOIIETOCs IOoJydaTeieM IOpUINIeCKOi
TTOMOIIIN;

* 00 OTCYTCTBUU Yy JIMLIA, 3aKJIIOYAIOLIEro COrJjallle-
HUe, MpaBa Ha ero 3akJloueHue.

BaxHo 3HaTh: MpU PACCMOTPEHUU IMCLIMILUIMHAPHBIX
OOBMHEHUIT B HECOOJIIOACHUU aaBOKATOM 3aKOHOAATE/Ib-
cTBa 00 agBOKATCKOW IesITeIbHOCTU aaBOKaType U (M)
KITDA B yacTu mnpenbsiBiasieMbIX TpeOOBaHM K 3aKJIIO-
YEHMIO U MCIIOJHEHUIO COTJIAIlleHUsI Ha 3allluTy B WH-
Tepecax TpPeThero Juia IS TPUHATUS OOBEKTMBHOTO
U cripaBenuBoro perieHuss CoBeT AIBOKATCKOM ITajlaThl
ropoga MockBbl oOpalllaeT BHUMaHWE Ha HaJludue psaa
XapaKTePHBbIX MPU3HAKOB, KOTOPbIE B CBOEI COBOKYITHO-
CTU MOTYT CBUIETEJbCTBOBATh O HAJIWYUU B ACUCTBUSIX
aJiBOKaTa AUCLUILUIMHAPHOTO MPOCTYyNKa':

1) HesICHOCTb, COMHMUTEJIIbHOCTb MPUYUH TOSIBICHUS
aJiBOKaTa B MECTE MPOM3BOJCTBA CJIEACTBEHHOTO U MHOTO

!'VkazanHas uHdopmariiust 6ei1a uznoxeHa E. A. PyounireitHoMm,
sapisommmcs wieHoM CoBeTa ABOKAaTCKOM MajaThl ropoaa MocKBHI,
CosetHukom @PITIA P®, B xome CosmectHoit XXII MexmyHapom-
HOU Hay4yHO-IpakThuyeckoi koHbepeHun «KyraduHcKkue 4yreHus»
VYuusepcurera umenu O. E. Kyraduna (MI'TOA) u XXIII Mexny-
HapOJHOU Hay4yHO-IMpakTUYeckoi KoHdbepeHuuu IOpuanyeckoro
(hakynpreTa MOCKOBCKOTO rOCYTapCTBEHHOTO YHUBEPCUTETA UMEHU
M. B. JlomoHocoBa, 23—25 Hos16ps 2022 r. B pamkax XII MockoBckoii
IOPUINYECKON HENEH.
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npoleccyaabHOTo aeiicTBus. B xome oObsICHEHMIA Hepel-
KO YKa3bIBACTCS CIAyYAMHBIA XapaKTep IIPOU3OLICIIIETO.
Hanpumep, «mpoxoaua psiioM ¢ OpraHoM A03HAHUS WU
MPEeIBAPUTEIBHOTO CIEACTBUS» U T. I.;

2) corjalleHMe 3aKJH4aeTcsl Ha OJIHO, JBa, TPU
CJIEICTBEHHBIX M WHBIX IPOLIECCYyaIbHBIX AEWCTBUS, CY-
NeOHBIX 3acedaHus JM00 MHOE OMpeNeEHHOE UX KOJU-
YEeCTBO;

3) cornameHue 3aKI4aeTcsd Ha ONMpene€HHbINA CPOK,
HampuMep, Ha OMH JI€Hb, HECKOJbKO THEM, OMHY HEICNI0
U T. 1.

4) corjaileHue He COAEPXMUT CBEIEHUM O JIMLIEe, KO-
TOpPOE 3aK/IIOYMJIO U TIOAIMCAIO COIJIallleHue B MHTEpe-
cax TpeTbero juua. CBeleHUsI O TaKOM JIUIE UMEIOTCS,
HO B SIBHO HEIOCTaTOYHOM OOBEME, YTO NIEJIAET HEBO3-
MOXHBIM €ro MACHTU(PUKALNIO U Bepu(pUKaLIUIO;

5) BoO3HarpaxaeHue mo Ay He yIJIauyMBaeTcs B Hall-
JiexaleM TMOopsiaKe, Bo3HArpaXkIeHue yriauuMBaeTcs TOJIb-
KO Tmocjie BO30YXACHUS IUCHUIUIMHAPHOTO TMPOU3BO/I-
CTBa, WIM €ro pa3mep KpailHe Maja gaxe B CpaBHEHUU
C MMHMMAaJIbHO PEKOMEHIOBAaHHOM aJIBOKATCKOM IajlaToi
KOHKpeTHOro cyonekta Poccuiickoit @enepauuu cym-
Mot Bo3HarpaxneHus. IIpu oObsICHEeHUM MPUYUH SIKOOBI
VMIMEBILIETO MECTO HEIMOJIYYeHUS] BO3HArpaXKACHUS MO AeTy
aZBOKAThl 3a4aCTyl0 TOBOPSIT, YTO MOCKOJBbKY CIYCTS He-
MPOAOJIKUTEIbHBI MEpUoA BpeMEHU CoIjlallleHue 110
WHUIMATUBE AOBEPUTENSl ObUIO pPACTOPrHYTO, a pa3Mep
BO3HArpaxiaeHus ObLT KpaiiHE MaJl, TO HE BO3HMKIIO He-
00XOIMMOCTU TpeOOBaTh OT JOBEPUTEJISI UCIOJTHEHUST €ro
(pMHAHCOBBIX 00513aTEIbCTB;

6) OTCYTCTBYET ukcauus BepU(ULIIPYEMOTO
(MMCbMEHHOTO0) corjacus Julia, KOTOPOMY OKa3bliBaeT-
cd opuaMYecKas MOMOIlb. YMECTHO CKa3aTbh, UTO, Ha-
MpuMep, 3asBJIeHUE MOA03peBaEMOro / OOBUHSIEMOTO
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O CBOEM cOrjlaCMM Ha 3allUTy KOHKPETHBIM aJBOKa-
TOM, aJpeCcOBaHHOE JIUIY WJIM OpraHy, B IPOU3BOJCTBE
KOTOPOI'0 HaxXOAUTCs A€o, He MpeacTaBsieTCs BO3-
MOXHBIM MpPU3HATh «COrjJacMeM Ha OKa3aHue HpUIu-
YeCKOW TOMOIIM» B TOM CMBICJIE, KOTOPBIA MPUIAET-
Ccs €My aABOKATCKMM COOOIIecTBOM. [lejJo B TOM, 4TO
MOBBILIEHHbIE TPpeOOBaHUSI K IMOJYUYEHUIO COIJIacusl OT
JIMLAa — MoJiydyaTesisi IOpUANYEeCKOl MOMOINM JUKTYIOT
pacKphITHE B COTJIACMM TOCTATOYHO OOJBIIOrO O0BEMA
nH@oOpMalMK, B YKUCJIE MPOYEro TOro, KT0 MMEHHO 3a-
KJIIOUMJI corjlallieHue, KaKoB ero mHTepec u T. A. Takum
o0pa3oM, corjacue, KOTOpO€ TOJIKHO ObITb BbIPa’kK€HO
MOJHO, $SICHO, TOHSITHO U IIPO3payHO, HEIOMYyCTUMO
MOAMEHSATh Ha OAWH M3 IIAOJOHHBIX MpPOLECCyaTbHbIX
JOKYMEHTOB I10 JIeJly, HOCSIIMX KpailHe JTaKOHUYHBIN,
YBEIOMUTEIbHBIN XapaKTep, aapecaToM KOTOPBIX SIBJISI-
€TCs1 TOJDKHOCTHOE JIMIIO;

7) KpaTKOCpOYHOE ydyacTHe agBoKaTa B KadyecTBE 3a-
IIMTHUKA B YTrOJIOBHOM Jesie. B mopmapisiomieM O00J1b-
IIMHCTBE CJIy4aeB 3TO ydyacTUE B XOJe 3aJep>KaHUsl, eCIU
OHO HMEET MECTO, AOINPOCEe IOA03PEBAEMOIO W HHBIX
HEOTJIOKHBIX CIECACTBEHHBIX NEHCTBUSIX U Jajiee MpU U3-
OpaHUM Mepbl MpecedyeHus. 3a4acTylo IMOocjae UMUTALUU
3alllMThl B MEPEUMCIEHHBIX CJIEICTBEHHO-CYIEOHBIX CH-
TyalMsIX yd4acTHEe HEeJ0OPOCOBECTHOrO ajgBoKaTa MO eIy
MpeKpalaeTcs.

KpaiiHe WMHTEepeCHbIM BHUIUTCS BOIPOC O OpeMeHU
JNOKa3bIBaHUS B XOl€ AUCLMUIUIMHAPHOTO MPOM3BOIACTBA
0 OOBMHEHMIO aBOKaTa B 3JIOYNOTPEOJEHUSIX MpU 3a-
KJIIOYEHUM, WCIIOJIHEHUU, TNpeKpalleHU COoIalleHUs
Ha 3allIMTy B MHTEpecax TPeThero Jula. SBiasercs cTaH-
JApTHBIM, UTO 00S13aHHOCTb OIIPOBEPKEHUS MPE3yMITLIUU
J0OpPOCOBECTHOCTH aJBOKAaTa BO3JaraeTcsl Ha 3asiBUTENIS
(yJacTHMKA AOUCLUIUIMHAPHOIO MPOU3BOACTBA, TpeOylo-
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IIEer0o MNpUBJICUeHMs aABoKaTa K IUCLIMIIIMHAPHOW OT-
BETCTBEHHOCTHU), KOTOPBIN JOJKEH A0Ka3aThb Te OOCTOSI-
TeJbCTBA, Ha KOTOPbIE OH CChLIAeTCs KaK Ha OCHOBAHUSI
CBOMX TpeOOBaHUIA.

Hanenenue amBokarckux manaT (UX OpraHoOB) KOH-
TPOJAbHBIMKA W YIpPaBJIEHUYECKUMHU ITOJTHOMOUYUSIMHU,
B TOM YHCJIe MOJHOMOYHUSIMU I10 MNPUHITUIO 00si3a-
TeJIbHBIX MJISI aJBOKATOB pPELIeHUIl MO OTAEJbHBIM BO-
nmpocaM aJaBOKATCKOM NESITeIbHOCTU, B CUTyallUM NEii-
CTBUSI 00s13aTeJIbHBIX [JISI aJBoKaTa pelIeHUuil U pas3b-
gacHeHuii CoBeta ®enepanbHOil mNajaThl aJaBOKATOB
Poccniickoit ®Denepauuun, Komuccum DenepanbHoii
najatel agBokatoB Poccuiickoit Penepauuu 1Mo 3TH-
ke u crangaptam, CoBeTa aIBOKAaTCKON MajiaThl CyOb-
exta Poccuiickoit ®epepanuu, B AUCHUIIIMHAPHON
IOPUCAUKIIMM KOTOPOM aaBOKAT HAXOAUTCS, TMPUHSTHIX
B Ipeneaax MX KOMMOETEHLMM, WJIM WHBIX 00s3aTelib-
HBIX K MCIIOJJHEHUIO BHYTPUKOPIIOPATUBHBLIX aKTOB,
Bo3JjlaraeT o0s13aHHOCTbh Ha ajJBoKaTa A0Ka3aTb, YTO OH
WCITIOJHUJI TpeOOoBaHUSI OpraHa aaBOKAaTCKOro KOPIIO-
paTUBHOTO CaMOYIIpaBJeHUSsI, B YaCTHOCTU TpeOboBaHUE
O TIpeABapUTEIbHOM MNUCHBMEHHOM IIOJyYEeHUM COrJjia-
CUSl Ha 3allMTy OT JMla — IoJydaTess HpUIndecKon
IMOMOILIIU.

B 3aBepiieHuMe yMecTHO cKa3aTb, YTO KOHCTPYKLMS
OyOJIMPOBaHUS — 3aKJIFOYEHUST HECKOJIBKMX COTJIAIIeHUR
0 OJXHOMY MpPEAMETY B OTHOIIEHWM OJHOTO JIUla MO-
JKET UMETh MECTO TOJIbKO MPU 3aKJIIOYEHUU HECKOJIbKMX
COIIAIICHUI C HECKOJbKUMM JIULAMU, AEeHCTBYIOIIUMU
B MHTEpecax TpeTbero JIMiia, HampuMep, C YCIOBUEM
O COJIMIAPHOM O00SI3aHHOCTU KaXXIOTO M3 HMUX IO OIljIaTe
opuaudyeckoin nmomoiu. TakuM oOpa3oMm, 3aKJIIOYEHUE
COIVIAIIEHUSI C TOXIECTBEHHBIM IIpeAMETOM MOopyye-
HUS KaK C JIMLOM, JEUCTBYIOIIMM B MHTepecax TpeThe-
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ro Juia, Tak U ¢ JUILOM — MojaydaTeaeM IopUandecKoi
HOMOILM, HE TOJbKO M30BITOUHO U HELEJecoo0pa3Ho,
HO U HepomnyctuMo. Eciam Heobxomumo 3aduKcUpoBaTh
WHbIE YCJIOBUS COIVIAlIEHUs, HEXEeIU Te, KOTOphbIe YXKe
UMEIOTCS, TO PEKOMEHAYETCS BHECTHM COOTBETCTBYIOLINE
W3MEHEHMSI WM JOMOJIHEHUS B YXe 3aKJIIOYEHHOE CO-
rnameHue. AJbTEpHATUBHBIM CIIOCOOOM JEWCTBUIA MO-
KeT ObITh pacTopXeHHe JEeHCTBYIOIIETO COIJIAIlEHUs
(mpu cornacuu OOBEPUTENS U UCKIIOUUTEIBHO IO €ro
VHULMATHUBE) C TIPOBEACHUEM COOTBETCTBYIOIIUX Iepe-
pPacuéToB U 3aKJIIOYECHUEM HOBOIO COIJIAIICHUS Ha MHBIX
B3aMMOIIPUEMJIEMbIX YCIOBHUSIX.

Mexay TeM 3aKJII0YeHHUe CorlalleHusl ¢ UIeHTUUYHBIM
MpeIMETOM TOpy4YeHUsI B OTHOIIEHWM OJHOTrO Jiilla, Ha-
MpuMep, ¢ ONHUM U3 POACTBEHHUKOB IOJ03pPEBAEMOro /
OOBMHSIEMOTO U OJHOBPEMEHHO C CaMUM MOJ03peBa-
€MbIM / OOBMHSIEMBIM CO3MAET HEOMpeAeJEHHOCTb BO
B3aMMOOTHOIIEHUSIX C JOBEPUTEISIMU, BIIEKYIIYIO BO3-
HUKHOBEHME KOH(DJIUKTOB'.

§ 3.2. MocTyn JMia, oOpaTHBIIEroCs 3a OKa3aHHEM
IOPHINYECKOH MOMOIIM, W JIMIA — MOJydaTe s
IOPHINYECKOH MOMOIIM K MH(OPMAIMH, COCTABJISIOMIEH
AIBOKATCKYI0 TailHy

OngHuM 13 NpoOJIEMHBIX BOIIPOCOB B CUCTEME IpaBO-
BOTO PETYJIMPOBAaHUS aABOKATCKOMN NeSITEbHOCTU SIBJISI-
€TCsl BOMPOC O TpaHHUIaX AOCTyMHa JoBepuTesierl (Iuia,
3aKJIIOUMBILIETO M TOAMMCABIIEro COIJIallleHue, W Julia,
KOTOPOMY OKa3bIBaeTCsl IOpUAMYECKas MOMOIIb) K WH-

' Cm. Pemennie CoBeta AIBOKATCKOM TajaThl ropona MOCKBBI
Ne 344 o1 29 Hos16pst 2022 rona. [DnekTpoHHBIH pecypc|: — Pexum mo-
cryna: https://www.advokatymoscow.ru/upload/disciplinary-practice/
2022/2022.11.29%20Pemenne %20CAIIM %20J1. 3ameuanue.pdf
(mara obpamenus: 19.01.2023).
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(opmaliu, MOJYyYeHHON B XOIe OKa3aHUS Iopuande-
CKOI NOMOILLH.

IlepeyeHb cBeaeHUii, Ha KOTOpBIE PaCIpOCTpPaHSI-
eTCcsl pexXuM MpodecCUuoHaTbHON TalHBI, COHAEPXKUTCS
B . 5 cr. 6 Komekca mpodeccuoHaabHOM 3TUKU aIBO-
kara. B cuny monm. 5 m. 4 cr. 6 3akoHa 00 amBOKaT-
CKOI NesITeIbHOCTU, aIBOKAT He BIIpaBe «pazeaaulams
ceedeHus, cooOuWéHHble eMmy dosepumenem 6 C8:3U C OKa-
3aHuUem nocaedHemy HpUOUHecKol nomouwiu, 6e3 coeaacus
dosepumensi».

Bmecte ¢ TeM MOYTM MAEHTUYHBIM 3ampeT O HEIo-
MyCTUMOCTH pa3MallleHusl agBOKaToM 0e3 corjacusl 10-
BepuUTEJIsd CBEACHMIA, COOOIIEHHBIX UM aaBOKATy B CBSI3U
C OKa3aHMEM €My IOpUAMYECKOIl MOMOIIM, a TakKXKe 3a-
MpeT Ha MCMOJIb30BaHME YKa3aHHBIX CBEACHUI B CBOMX
MHTepecax WIM B MHTepecax TPETbUX JIUI] MpeaycCMOTpeH
monar. 4 . 1 ct. 9 KIIDA.

CornacHo PazbsicHeHussm Ne 12 CoBera AnBOKaTCKOI
najaTel ropoga MockBbl MO BoOIlpocaM IpodeccuoHa b-
HOM ASTUKM anaBokaTta «OO0 OCOOEHHOCTSX 3aKIIOYECHUS
U o¢OopMJIEHUST COIJIallleHUd 00 OKa3aHWU IopUAnYE-
CKOI TTOMOIIY — 3alIUThI TI0 YTOJIOBHOMY J€y — B MOJIb-
3y TPETbETO JULA», «HPABOM PACHOPANCEHUS CBeOeHUAMU,
ABNAIOUWUMUC A0BOKAMCKOU MAUHOU, U NOAHbIM 0e3)ca08-
HbIM 0OCMYNOM K UuH@opmauuu, noay4eHHoi 6 xode okasa-
HUS Iopuou4ecKoll nomowu, obaadaem moavbKo 008UHSAEMbLIL
(nodo3pesaemblil), KOMOPOMY O0KA3bl@aemcs puouvecKkas
nomouws. OH dce enpase c60000HO 8blOUPAMb 3AUUMHUKA
(6 mom uucae, 0006psamsy uau He 0000psamMb 8blO0p, cOeNaH-
Hbll 8 e20 UuHmepecax AUUOM, 3AKAOHUBUIUM CO2AAUIeHUE
C adeoKamom) U OUeHU8amv Ka4ecmeo OKA3AHHOL Hpuou-
Yeckol nomouju»'.

' BecTHUK AnBoKaTcKo# nanaThl ropoga Mocksel. 2019. Ne 2(145).
C. 127—131.
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HecMoTpst Ha TO, 4YTO M MO, 3aKJIIOYMBIIEE W IOJ-
nucaBllee CorjiallleHue, U JIMIO, KOTOPOMY OKa3bIBa-
eTcsl lopuauyeckasi IOMOIb, OXBaTbIBAIOTCS €IWHBIM
TEPMUHOM <«JIOBEPUTEIb», OHU MMEIOT Pa3HbIA IOCTYII
K MH}OpMaLMM, TOJYYEHHOM B XOIEe OKa3aHWUs IOpU-
audyeckoil momoiu. ToabKo U0, KOTOPOE MOoJydyaeT
IOPUINYECKYI0 MOMOIIb (MOA03peBaeMblii, OOBUHSIEMbIN,
MOACYIUMBIi1), MMeeT Oe3yCIIOBHOE MpaBO AOCTyIa KO
BCEM CBEICHMSIM, IIOJYYEHHBLIM B XOAE €€ OKa3aHUs
(MaTepuasiaM YrojJOBHOrO Jejla U WHBbIM CBEASHUSIM),
a Takxke 0e3ycJIOBHOE IIpaBO pACHOPSIKEHUST YKa3aHHbI-
MU CBEIECHUSIMU'.

JInio, 3axkiouuMBIIee M IOAIIMCaBIIee COIJIAllICHUE
B MOJIb3Y TPEThEro JiMila, He BIpaBe Oe3 corjacus Jula,
KOTOPOMY OKa3bIBAeTCsl IopUIndYecKass MOMOIb, I10Jy-
yaThb CBEIEHMS, IOJIydeHHbIe B Xole €€ okaszaHusi. He-
COMHEHHO, TaKOe JIMIIO BOpaBe 3HAaTb O TOM, UYTO al-
BOKAaT TMPUCTYIUJ K UCIOJHEHUIO MOPYYEeHUsT (BCTYITMII
B YrOJIOBHOE JeJI0), IOJy4usJ COoIJlacue IOA3allUTHOrO
Ha OCYWIECTBJIEHUE €ro 3alllUThl, O MECTOHAXOXICHUU
NOA3AllUTHOIO M HEKOTOPhIE WHbIE CBEACHMSI OOIEro,
rymMmaHuTapHoro xapakrepa. OgHako MH@opMauus, KOTO-
past MOXKeT OBbITh BaxkHa [IJIsI OLIEHKM KadyecTBa OKa3bIBa-
€MOM I0pPUINYECKON MOMOILIM, €My MpPeaoCTaBIeHa ObITh
HE MOXET, TaK KaK yKa3aHHO€ MpaBO OTHOCUTCS K MC-
KJIIOUUTEJILHOU MpeporaTuBe IoJydaTess IopUIndecKoi
nomoumiu. KpomMe TOro, packpbiTue JOIOJHUTEIbLHBIX
CBEIEHUI MO3BOJIUT COCTABUTbH BIIOJHE SICHYIO KapTUHY,
B TOM YMCJIE O MO3MLMM, KOTOPYIO OTCTaMBaeT MOa3a-
LIMTHBINA, YTO HE MOJJICXKUT pasrjalleHuio 0e3 coriaacusi
nojy4daTelsisl pUAUYECKONM TTOMOIIM.

' Heo6x0aMMo TTIOMHUTb, YTO OCYIIECTBICHWE TIpaB U CBOOOM ve-
JIOBEKA U TpaxkJIaHWHA He TOKHO HAPYIIATh MTpaBa U CBOOOBI IPYTUX
qutr (4. 3 ct. 17 Konctutynun Poccuiickoit denepaiun).
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Uto kacaercs (uxkcauuy coriacusi, TO OHa MOXET
OBITH cliejlaHa B J1000M (opMe, MCKIIIoYalolleii CoOMHe-
HUSL:

* B n00poBoibHOCTM comtacus. Coracue J0JKHO
OBbITH TMOJYYEHO B YCJIOBHUSIX, MCKIIOUAIOIIUX KaKOoe-JH-
00 pu3MyYecKoe WM MCUXOJOTUUYECKOE BO3JIEMCTBUE Ha
JOBEPUTENSI CO CTOPOHBI agBoKaTa W (MJIM) TPETbUX JIMILI;

* B JIOCTOBEPHOCTU (BEpUPULIUPYEMOCTH) COTJIACHSI.
KenarenbHo, 4TOOBI corjiacue ObLIO IMOJIYYE€HO, HAMpHU-
Mep, TMOCPEACTBOM JIMYHOTO COBEPUIEHHUS TOBEPUTEIEM
(B mpUCYTCTBMM aJBOKaTa) 3allMCU Ha COTJAIlEHUU 00
OKa3aHUU IOPUAMYECKON MoMOIIM JUOO B OTIEIbHOM
JOKYMEHTE; COBEpIIEHUs IEUCTBUIA IO Aaye corjacus
MHBIM 00pa3oM, MO3BOJISIIOIIMM BepU@ULIMPOBATH JIULIO,
naoliee corjacue, Hampumep, MOCPEACTBOM MCIOJIb30-
BaHUS BJIEKTPOHHOIO pecypca CyKObl OTHpPaBKU 3JIEK-
TpOHHBIX coobuieHuit B yupexaenusx @CUH Poccumn
«DOCHUH-TTUCBMO».

[TpuBen€HHbBIA criocod ¢uUKcaluMu Ccoriacusi, Bbl-
pPaXXeHHOI0 CIocoOOM, HE BbI3bIBAIOIIMM COMHEHUS
B JIOCTOBEPHOCTU M JOOPOBOJBHOCTH, TMPEACTABISICTCS
OIpaBJaHHBIM, TaK KaK OH OCHOBaH Ha OOLIMX IpaBU-
Jlax aJBOKAaTCKOW 3TUKM U IPU3BaH O0ECHeYuTh COXpa-
HEHME aJBOKATCKOM TaliHbl U HEAOIYLICHWE HapyLICHUS
MpaB IOA03PEeBaeMOro, OOBUHSIEMOIO, MOACYIUMOrO.

JIvuuo, 3akitouyuBlIEee W TIOAINMCABIIEE COIJIAllIEHUE
B MHTEpecax TPeThero Jiulia, BIpaBe 0e3 IOJydeHUs CO-
[Jlacus JIMlia, KOTOPOMY OKa3bIBaeTcsl opuUaMdecKasi mo-
MOIIIb:

* OBITh OCBEIOMJIEHHBIM OO MCITOJJHEHWM aJIBOKATOM
(amBoKaTaMM) CYIIECTBEHHBIX YCJIOBUI corjaiieHust (Ha-
NpuMep, 3HaThb Ha KaKOM 3Tame, CTaAuU HaXOAUTCS yro-
JIOBHOE [I€JI0);
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* MOJAYYUTh (PUHAHCOBBI MHOKYMEHT (KBUTAHLIWIO
O TIpMEME [IEHEXHBIX CPEICTB, INPUXOAHBIA KacCCOBBII
opaep u T. 11.), TMOATBEPXKIAIOIINI BHECEHNE UM B Kaccy
aJIBOKATCKOTo 00pa3oBaHus JIMOO MepeyuncieHre Ha pac-
YETHBINA CYET aJBOKATCKOTo oO0pa30BaHMsI BO3HArpaxKie-
HUSl U (MJIM) KOMIIEHCALIMM PacXoJoB, CBSI3aHHBIX C MC-
MOJJTHEHUEM TOPYYEHUS.

Jlumo, 3akioyuBIIee W TOAMNMCABLIEE COIJIAIIEHUE
B MHTEpecax TPEeTbero Jjulia, He BIpaBe 0e3 MoaydeHUs
corjiacusl Julia, KOTOPOMY OKa3bIBaeTCsl opuanyecKasi
MOMOIb, MOJIydaThb COCTABJISIONIME aABOKATCKYIO TaliHy
cBeleHUsl (MepevyeHb SIBISIETCS OTKPBITHIM):

* Kakue CJeICTBEHHble M WHBbIE IIpoliecCyabHbIe
NeNCTBUST TIPOU3BOIWINCH U (MJIM) TJIAHUPYIOTCS K TIPO-
MU3BOJCTBY B OTHOILIEHUU I1003pEBAEMOro, OOBHHsIE-
MOTO, TIOACYAMMOIO, BKJIIOYas JaThl MX IIPOM3BOJACTBA,
BpeMsl Hayajla U OKOHYAHMSI;

* Kakue JeNCTBUS OCYIIECTBISET JMOO IUIaHUpPYeT
OCYILIECTBJIATh aBOKAT B paMKax MPUHSITOrO MOPYyYEHUS;

* HaMMEHOBaHHUE IMPOILECCYaTbHbIX TOKYMEHTOB, KO-
TOpbIE MOATOTOBJEHBI U 3asBJIEHBI JMOO TMJIAHUPYIOTCS
K 3asIBJICHMIO;

* colepXXaHUE COCTaBJICHHbIX B XOl€ IIPOMU3BOJ-
CTBa CJIEACTBEHHBIX M MHBIX IPOLIECCYAIbHBIX NEUCTBUIA
U (uan) cyaeOHBIX 3acefaHMii MPOoLEeCcCyaJbHbIX aKTOB;

* Kakylo IO3UIMI0 OTCTauBaeT MOA3ALIUTHBIM;

* colepXXaHue TIPaBOBBIX COBETOB, MOAHHBIX HEIMO-
CPEACTBEHHO MOBEPUTENIO WJIM €My MpelHa3HAYeHHBIX;

* colepXaHMe MOKa3aHW KaK IOJA3alllMTHOrO, TaK
U MHBIX YYaCTHUKOB CYIOINPOU3BOACTBA;

* WH(pOpPMALIMIO O JOBEPUTENE, CTaBIIYIO M3BECTHOM
aZBOKATy B IPOLIECCE OKa3aHUs IOPUANYECKON MOMOIIIN;

Taxcke 0e3 moyiydeHUsl coryiacus Julia, KOTOpoMy
OKa3bIBaeTCsl IOpUAMYEcKas TOMOIb, SIBJISIETCS Hempa-
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BOMEPHBIM TIPEAOCTaBICHUE KOMY-TU0O KOMWl MaTepu-
aJIOB YTOJIOBHOTO JieJia, aJBOKATCKOTO IPOM3BOACTBA IO
neny, n ap.

C uenbl0 UCKIIOYEHUS KOH(MIMKTHBIX CHUTyallMii Ha
aTare 3aKJII0YCHMST COIVIAIIEHWS Ha 3alluTy B TI0JIb3Yy
TPEThETO JIMIIA alIBOKATy PEKOMEHAYETCSI pa3bsICHATh J10-
BEPUTEJISIM OCOOCHHOCTH JIOCTYIAa K CBEACHUSM, COCTaB-
JISIOIIUMM MpOdEeCCUOHANIbHYIO TaliHYy.

Takke B corjalleHMH PEeKOMEHIyeTcsl B CBOOOMHOI
dbopme ykazatb: «Juyo, 3akawuarouee u noonucsvleanuee
coenauienue 00 OKA3AHUU HOPUOUYECKOU NOMOWU 6 MNOAb3Y
mpemoeeo AUYA, U CAMO AUUO, KOMOPOMY OKA3bl8Aemcs
ropuduueckas nomoub, 0ba A6AH0Mcs 0osepumenimu ao-
6oKama, 00HAKO UMeom pasiuyHble Npasa no 00CMYny
K uHgopmayuu, noay4yeHHoi 8 xode oKaA3aHus OPUOU4ecKoll
noMowu.

Ilpasom pacnopsncenus ceedeHusMU, AGAAIOUUMUCS
a0B80KAMCKOILl MAlHOU, U NOAHbIM 0€3YCA0BHbLIM 00CMYNOM
K uHopmayuu, noay4eHHoi 8 xode OKaA3aHUs OPUOUYECKOll
nomowu, obaadaem moavKo AUYO, KOMOPOMY OKA3bl8AeMCs
ropuduueckas nomoub (nodospesaemvlil, 008UHsEMblil, NOO-
cyoumblii)'.

Takum oGpasoM, HamjaexalldM HCIIOJHEHUEM O00s-
3aHHOCTEI aJBoKaTa Iiepel JOoBepuTesieM, He SIBJSIO-
LIMMCS HEMTOCPEACTBEHHBIM IOJIydaTeIeM I0pUINIECKOM
IMOMOIIM, CJIEAYeT CUMTATh COCTABJICHUE U MpEeACTaBIIe-
HHUEe OTY€Ta O IpPOoAEJaHHON paboTe C Y4E€TOM COOJI0-

! Tlpeniaraembie (pOPMYJIMPOBKM YACTUYHO 3aMMCTBOBAaHbLI U3
Pasbsgcaenmit No 12 CoBeTa ADBOKaTCKOI IayaThl ropoga MOCKBBI
o Bompocam MnpodecCUuoHaIbHON 3TUKU aaBokaTa «O06 0coOeHHO-
CTSX 3aKJTIOUCHUS W O0POPMIICHMS COTNIAIIeHWIA 00 OKa3aHUM I0pU-
IMYEeCKON TTOMOIIM — 3allIUTHI TI0 YTOJIOBHOMY Jey — B TIOJIb3Y Tpe-
Thero junar». YTeepxiaeHo Pemenunem CoBeta AIBOKATCKOM IajaThl
ropona Mocksbl 27 utons 2019 roga (ITporokon Ne §. IMpunoxkeHue

Ne 6).
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JEeHWsI aABOKATCKOM TaWHBI, TO €CTb 0€3 pacKpbITUS
CylIecTBa OKa3aHHOM IMpaBOBOU MOMOIIIH.

JpyruM BaXXHBIM acIleKTOM, HalpaBJIE€HHBIM Ha
coxpaHeHUe MNpodecCUOHATbHON TaWHBI, SBJSIETCS
CUTyallMsl, KOrga JOBEpPUTENb B TNPUCYTCTBUU APYTUX
MpUIIEAIINX C HUM JUI HaMepeBaeTCs IMOJYy4YUTb OT
aJBoOKaTa KOHCYJbTAllMIO IO IIPaBOBBIM BOIIpOCaM
160 MHoOpMaLMIO, HEOOXOAUMYIO JJIS 3aKIIOUYEHUS
WIW WCIOJHEHUS coryallleHWsl, paBHO KaK M JiIoOble
VHbIE CBEIEHUS O XOA€ MCIOJHEHHUS 3aKJIIYEHHOTO
corjameHusi. B Takux ciydasix HeoOXOOAMMO pa3bsic-
HUTb JUIy, oOpaTuBIIEMYCsS K aJBOKaTy, O TOM, 4YTO
y HEro ecTh MpaBO BCTpeyaTbCsl C aaBOKATOM B ycC-
JIOBUSIX KOH(MUIEHLMAIbHOCTU. B TO ke Bpemsl HyX-
HO MOOYEPKHYTb, YTO PEXUM AaIBOKATCKON TaMHBI
pacmpocTpaHsieTcsl Ha JitoOble CBeJCHMsI, CBsI3aHHbIC
C OKa3aHUEeM aJBOKAaTOM IOPUAMYECKON MOMOIIM CBO-
emy goseputento (. 1 ct. 8 3akoHa 00 agBOKaTCKOM
nesarenbHocT). HecMoTpss Ha To, 4TO jauLa, MOpU-
LlIeAlle ¢ JoBepuTesieM, Ka3ajoch Obl, (hopMajbHO
NEeWCTBYIOT C €r0 COTrjlacus, HEJUIIHUM OyAeT B KOp-
peKTHOll Qopme CcooOIIUTL O pHUCKaX, CBSI3aHHbBIX
C BO3MOXHOCTbIO JajJibHEHIEero MCIojab30BaHUSI MPU-
CYTCTBYIOLIMMU JULIAMU TIOJYYEHHOI UMHPOpPMaLUU
MPOTUB MHTEPECOB JHUlla — IMoJydyaTesl IopUAnIYeCKOl
nomoliu. BeposiTHO, Takoe mnpodeccruoHalbHOE I10-
BeJeHHUEe aJBoKaTa sIBJsieTcsl 00s13aTeNbHBIM, TaK Kak
OHO OCHOBaHO Ha TpeOOBaHUM O Pa3bSICHEHUU I10-
ClIeACTBUI IeilcTBUi (0e3neiicTBUSI) OJOBEpPUTENs, HO,
KpoMe Mpouyero, MoxeT ObITb MOJIE€3HBIM AJs MCKIIO-
yeHMus TIIOoCJenymllero OOBMHEHMS aaBoKaTa B He-
pa3bsICHEHUM JOBEPUTEII0O PUCKOB, BO3HUKAIOLIUX
B COOTBETCTBYIOILEH CHUTyallUU.
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§ 3.3. 3akmouyeHne aJBOKATOM COIJIAIIEHNS HA OKa3aHHe
IOPUIMYECKOIi TOMOIIM €ro JOBEPUTETI0 C APYTUM
aJIBOKATOM

Heonpenen€HHOCTL HOPMATUBHOIO PEryJIUpPOBaHUS
JIeWCcTBUI agBokaTa (agBOKATOB) IO 3aK/IIOYEHUIO CO-
mIaleHuss 00 OKa3aHWM IOPUANYECKON MOMOIIM €ro Xe
JOBEPUTENIO C APYTUM aaBOKATOM (aJBOKaTaMM), paBHO
KaK M pa3jidyHOe€ MOHMMAaHME MeXaHW3Ma TaKuX Jei-
CTBUI, TOPOXIAIOT MPOTUBOPEUMBBIE MOAXOAbI K pellle-
HUIO JAaHHOTO BOIpOCA.

Heob6xonuMo nmomuyepkKHYTb, UTO CUCTEMHOE TOJIKOBa-
HHUE HOPM TpaXAAHCKOIo 3aKOHONATEJIbCTBA UM 3aKOHO-
JaTeIbCTBA 00 aJIBOKATCKOM [ESATEIbHOCTU YKAa3bIBAIOT,
YTO MEpenoBepre aaBOKATOM 00$3aTeIbCTB MO COrjalle-
HUIO JIPYyroMy JIMIly, HE HMMEIOLIEMY CTaryca aaBoKara,
HE JOMyCKAaeTCsl.

be3 comHeHus1, 3aKkiltoueHre agBOKATOM COIJIAlLIEHUSI
00 OKa3aHWM IOPUANYECKON ITOMOIIM €ro e HOBEpUTe-
JII0O C OPYrMM aAaBOKaToM (aaBOKaTaMM) SIBJISIETCSI OOITYy-
CTUMbIM, HO, B TO € BpeMs, TpeOyeT HEYKOCHUTEIbHOTO
cJieI0BaHUS BbIpaOOTAaHHBIM aABOKATCKUM COOOIIECTBOM
OPUHLUINUAJILHBIM YCJIOBUSIM:

1. JloxkHO OBITH JOCTOBEPHO YCTAaHOBJIEHO, YTO
K MOMEHTY 3aKJIIOUEeHMsI alBOKATOM COIJallleHUsl Ha 3a-
LIUTY €Tr0 XE& JOBEPUTENIs C IAPYrMM aaBOKAaTOM, MEpPBO-
HavyaJIbHOE COIJIAlIEHWE HE PacCTOPTHYTO.

2. JlomXHO OBITh JOCTOBEPHO YCTAaHOBJIEHO, UTO
MepBOHAYAJIbHOE COMIALLEHUE COAECPXKUT YCIIOBUE O BO3-
MOXHOCTHA 3aKJIIOYEHUS AaHAJOTMYHOIO COLJIALEHUS
C NOMMEHOBAHHBIM IIPUBJIEKAEMbIM aJIBOKATOM.

3. Ecim B mepBoHauaJlbHOM COTJIAIICHUM HE TIPEay-
CMOTPEHO IpaBO aJBOKAaTa Ha IPUBJICUYEHUE K y4aCTUIO
B 3allliTe OPYroro aaBokaTa, TO IpeaBapUTEIbHO He00-
XOIUMO TMOJYYUTb MHUCBMEHHOE COTJlacue I1003peBae-
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MOTO / OOBMHSIEMOIO Ha 3aKJIIOYEHHE €ro 3alllMTHUKOM
COIJIallIeHUs] C WHBIM aABOKAaTOM —KaK MOMMEHOBaH-
HbIM, TaK U IO BLIOOPY caMOro 3alllMTHUKA.

4. AnBokart, 3aKJIIOUMBIIMI COIJIallleHUe Ha 3allUTy
B MOJIb3Y TPEThEro JiMlia, IO oO0lleMy MpaBuly o00si3aH
nepen HayajaoM OKa3aHHWS IOPUAMYECKOM TMOMOIIM, MO-
JIYYUTb COIJIacue JIlla, KOTOPOMY OHa OyIeT oKa3bIBaThb-
cs1 (HauboJiee TIPeATNOYTUTEILHOM SIBISIETCS MUChbMEHHasI
(pukcaly BOJIEU3BSIBICHMS JIM1IA — MOJIydaTesisl I0pUIm-
YeCKOI MOMOIIIHN).

5. AnBokar mocje 3aKJIIoUeHMsl COrJallleHMsl Ha 3a-
LIUTY €ro Xe NOBEpPUTENd C JAPYIMM aJBOKAaTOM BO BCEX
clyJasix He BIIpaBe CaMOYCTPAHSITHCS OT OCYIIECTBICHMUS
3alUTHI IO YTOJOBHOMY JEJy.

ABnsgercs omMO0YHBIM MHEHHUE, YTO IPU 3aKJIoye-
HUM aJBOKATOM COTIJallleHWsI Ha 3allUTy €ro ke JI0-
BEpUTEJIsl ¢ APYTMM aJBOKATOM, MPEAbIAYIIMI aagBOKaT
BIIpaBE CaMOYCTPAHUTbLCS OT IPUHSITOrO MOPYYEHUS.
B nmpotuBHOM ciiyyae mmeno Obl MECTO HM3BJICYCHUE
NpuObLIM W3 TPYIOBOM M MHTEJIEKTyaJbHOW Jes-
TEJIbLHOCTU TPeTbUX JHUI, TO €CThb MO CYIIECTBY 3a-
HATUE MpPeINpUHUMATEILCKON eITeIbHOCThIO, YTO
npsiMO TIPOTUBOpPEYUT CcT. 1 3akKoHa 00 amaBOKATCKOM
nesteabHoCcTU. B ykazaHHOM mnpuMmepe (GyHKUUM 3a-
IIMTHUKA JOJKHBI OCYIIECTBISAThL 00a aaBoKaTa, MpU-
HSABIIKUX TopydyeHue. KoHEYyHO Xe, AOIMyCTMMO, KOraa
corjallleHMe 3aKjalodaeTcsl B YCIOBHUSIX, B CUJIY pas-
JUYHBIX YBaXXWUTEJbHBIX TPUYMH JAeJaIoNUX HEBO3-
MOXHBIM Y4YacTHE aJBOKaTa B OJHOM WMJM HECKOJIbKUX
CJIEICTBEHHBIX JeHCTBUSX (CyneOHBIX 3acelaHusIx),
HanmpuMep BBUIY 3aHSATOCTU, 0OJIE3HU WM IO WHBIM
yBaXUTEJIbHBIM IpUYMHaM. B To ke BpeMs mocienyro-
1ee npogeccuoHalbHOe MOBEeASHUE agBoKaTa JOJKHO
CBUJIETEJILCTBOBATh 00 AKTMBHOM IIPOAOKEHUM OKa-
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3aHUS UM KBaIU(PUUUPOBAHHON HOPUAUYECKON ITOMO-
LY TI0 YTOJIOBHOMY €Y.

Takum o0Opa3oM, nepeaoBepue HWCIOJHEHUS MOpy-
YeHUsSI HeIOo3BOJUTEeIbHO. OmpoBepxKeHUe MPe3yMILUU
NOOPOCOBECTHOCTUA aJIBOKAaTa B AJAHHOW YacTU MOXET
MOBJIEYb HACTYIUICHUE OUCLIMIIJIMHAPDHOW OTBETCTBEH-
HOCTH.
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I'nasa IV

PACTOPXEHUNE COIJIAIIIEHUA
Ob OCYHIECTBJIEHUU 3AHINTDI
110 YI'OJJOBHOMY JAEIY

CornacHo cT. 25 3akoHa 00 aaBOKATCKOU A€ATEIbHO-
CTU coryalieHue o0 oKa3aHWM IOPUIMYECKON ITOMOIIU
MpeacTaBiasgeT co0O0i TpakIaHCKO-TIPaBOBOM JIOTOBOD,
BOIIPOCHI pacTOpxKeHUs1 KoToporo peryaupytorcs 'K PO
C U3BATUSIMU, TPEAYCMOTPEHHBIMM 3aKOHOM 00 aaBo-
KaTCKOM JesITeIbHOCTH.

Cratbg 450 T'K P® pomyckaeT BO3MOXKHOCTb W3-
MEHEHHUSI M PacTOpPKEHMsI OOroBopa II0 COIVIALlEHUIO
CTOPOH, €CJIM MHOE He mpeaycMoTpeHo camuMm Komek-
COM, OPYTMMHU 3aKOoHamMu uiaud aoroBopom. CornaiieHue
00 OKa3zaHUM HOPUIMYECKOI TOMOIIU IO CBOEH IpaBoO-
BOI1 mpupoae Hambosee OJM3KO K JIOTOBOPY IMOpPYUYEHUS,
a, 3HaUMUT, K HEMY CJIeAyeT MPUMEHSTh MpaBuUia, Mpeay-
cMmotpeHHbIM c¢T. 977 'K P®, ¢ u3bATUSIMM, YCTaHOB-
JeHHbIMU 4. 7 cT. 49 VIIK P®, 3anpemialomnieii agBoka-
Ty OTKa3aTbCs OT IPUHATONM Ha ceOs 3alIuThl, MOAM. 6
n. 4 ct. 6 3akoHa 00 aaBOKATCKOM HeATeIbHOCTU, CO-
IJIACHO KOTOPOMY «a0d8oKam He enpase Omkdazamvcs Om
NpuHAmMOoll Ha cebs 3awumol», VI TIOJOXEHUEM I1. 2 cT. 13
KIIDA, B KOTOpPOM [OIIOJHUTENbHO 3aKperieHO, 4YTO
aZBOKaT, MPUHSIBLIMIA B TIOpsSAKE Ha3HAYCHUS WU TIO0
COIVIAIICHUIO TOpYyYEeHME Ha OCYIISCTBICHME 3alLMTHI IO
YIOJIOBHOMY JIeJly, He BIIpaBe€ OTKa3aTbCsl OT 3alllUThli,
KpoMe cilydyaeB, YKa3aHHBIX B 3aKOHE€, W JOJKEH BbIIOJI-
HSTh OOSI3aHHOCTM 3alMTHMKA, BKJIOYasi, MpU HEOOXO-
JUMOCTH, TIOATOTOBKY M TI0Jauy arnesuIIIMOHHON Kajlo-
Obl Ha TIpUroBop cyma. IIpuMmeyaHue: KOHEYHO XKe 3aKO-
HozaTtesib MoJpa3ymMeBaeT OTCYTCTBME y aaBoKaTa MpaBa
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OTKa3aTbCsl BOBCE HE OT JIOOOM 3alllvThl, a TOJbKO OT
3aIIUTHl MTPUHSATON HAa 3aKOHHBIX OCHOBAHMSIX.

CucteMHbIl aHaJIM3 3aKOHOAATENbCTBA MO3BOJISIET
MPUITU K BBIBOAY, UYTO COIJIAIlIEHUWE Ha 3allUTy MOXET
OBITb TIpEKpallleHO, B TOM YMCJIE BCJIEACTBHME OTMEHBI
MOpPYYEHMsT JOBEpPUTESIEM, C OCOOEHHOCTSIMU TpUMEHE-
Hug 1. 2 cr. 430 'K P®. CornacHo maHHOMY ITOJIOXKE-
HUIO, HAIpaBJIE€HHOMY Ha 3alllUTy MHTEPECOB TPEThEro
JALA, «ecau UHoe He NpedyCMOMPEeHO 3AKOHOM, UHbIMU
npasosvLIMU aKkmamu uau 002080pOM, C MOMEHMA 6blpa-
JCCHUST MPembUM AUUOM OONNCHUKY HAMEPEHUs. B0CHONb-
308amMbCsl CBOUM NPABOM NO 002080pY CHMOPOHbL HE MOZYMm
pacmopeams UAU UMEeHAMb 3aKAI0UEHHbIU UMU 002080p 0e3
coenacuss mpemveeo auya». Takum obOpa3oM, TpeOyeTcs
YUMUTBIBATh, YTO, B CWJIY OOIIMX IOJOXEHUM, IpU Keja-
HUM PacTOPrHYTh COIJIAlllEeHUEe MO0 MHULMATHBE JMIa ero
3aKJIIOUMBIIIETO M MOAMMCABIIErO0 B MHTEpPECaX TPEThero
Juua (T. €. M0 MHULMATUBE HE CaMOro MOA3alMTHOIO),
MHEHHE TOA3alIUTHOrO, >KEJAalllIero, 4YToObl aaBOKaT
MpoaoJKaa ero 3alluTy, MMeeT NMPUHIMIUAIbHOE 3Ha-
YeHue.

OnHako eciy corjauieHUue COACPXUT YCJIoBUE, AOMYy-
cKarollee BO3MOXHOCTb €ro U3MeHeHUsT 1 (UJIM) pacTop-
XeHUs1 0e3 comiacus Juila— rnojydaresss IopUuandecKoi
MOMOIIM, TO OHO MOXET ObITh M3MEHEHO WU pacTopr-
HyTO 0Oe3 yuyé€Tta ero MHeHus. B Takom ciydae misi mpo-
JOJKEHMSI OCYLLIECTBJICHUSI 3alllUThl aJBOKAT BIIpaBe 3a-
KJIIOUMTh HOBOE COIJIAllIeHWE C MHBIM TPETbUM JIMLIOM
B MHTEpecax MOA3alIMTHOro Jubo C caMuM MOA03peBa-
eMbIM / OOBUHsSIEMbIM. TOJIbLKO IOCJI€ BO3HUKHOBEHUU
HOBOI'O IIPaBOBOrO OCHOBAaHMSI MJISI y4acTUsl B YTrOJIOB-
HOM Jefie (Ipyroe corjaileHue WM Ha3HauyeHue), aaBo-
KaT BOpaBe BO30OHOBUTbH IPEPBAHHYIO 3aIlUTY.
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B npyrux ciaydasix Kpome MOpeayCMOTPEHHOro Im. 2
ct. 430 'K P® nosepurtenb BIIpaBe B OJHOCTOPOHHEM
rnopsiike 06e3 OObSICHEHUS] MPUUMH CBOMX JIEUCTBUIA OT-
Ka3aTbCs OT CBOMX 00S13aTEJIbCTB U OTMEHUTH MOPYYEHUE
(TIpekpaTUTh CorjalleHue) Ha 3allUTy Ha JI00M cTaguu
MPOU3BOACTBA MO Aedy W OoJjiee TOro, B JI0OOE BpeMs,
KakK 10 Hayajla UCIIOJHEHUS alBOKATOM IOpPYYEHHUSsI, TaK
W B IIPOLIECCE €ro MCMHOJHEHUS, YTO MOXET OBbITh BbI-
paxxeHo B pa3iuMyHbIX opmax. JlaHHOe mpaBoO SIBJSIETCSI
WMIIEPaTUBHBIM U HE MOXET ObITb OrpaHMYEHO COIJIallle-
HUEM CTOPOH, a YCJOBME 00 OTKa3e OT HEro HUYTOXHO.

B 1O Xe Bpems, coriiacHO OOIlleMy 3ampeTry, aaBo-
KaT MPUHSBIIMKA B MOpsAKEe Ha3HAaYeHUs WJIM MO CO-
[JIalleHUI0 MOpY4YeHHE Ha OCYILECTBJIEHME 3alllUThl MO
YrOJIOBHOMY J€Jly, HE BIIpaBe OTKa3aThCs OT 3alllUThl,
KpoMe cJlydyaeB, yYKa3aHHBIX B 3aKOHE€, W JIOJDKEH BbI-
MOJHATh O0SI3aHHOCTU 3alllMTHUKA, BKJIOYas, MpU He-
00XOAMMOCTH, MOATOTOBKY M IOJauy aneuIsiliuOHHON
»Kanoobwl Ha mpuroBop cyn (m. 2 cr. 13 KIIDA). Ycra-
HOBJICHHBII TMOPSIAOK SIBJISIETCS TapaHTUEW OT 0e30CHO-
BaTEJIbHOTO MPOM3BOJBHOTO OTKa3a ajaBoKarTa 3allullaTh
noseputesisi. OnHAKO OH HE MOXET ObITh pacmpocTpa-
HEH Ha UCKIIOUYUTENbHBIE Cllyyaud, KOTda MMEITCS H0-
CTaTOYHbIE W MOATBEPXIEHHBIE OOCTOSTENbCTBA OOBEK-
TUBHOTO M (WJIM) CYOBEKTMBHOIO XapaKTepa, BKIto4das
OYEBUIHOE M HAMEPEHHOE HEMCIIOJIHEHUE JOBEepUTEIEM
MPUHATBHIX Ha ce0sl 00sI3aHHOCTEI IO COIJIAIIEHUIO, KO-
TOpble HE MO3BOJSIOT alBOKATy YE€CTHO, Pa3yMHO, HO-
OpPOCOBECTHO, KBAJIM(PUIMPOBAHHO, MPUHLUITMAILHO
U CBOEBPEMEHHO MCHOJHSTh CBOM O0SI3aHHOCTU. SBsI-
eTCcs BaxKHbIM, 4YTO, corjlacHO PasbsicHeHusm Komuccuu
1o 3TuKe U craHaapram PenepaabHOIl TMajaThl aJBOKa-
ToB Poccuiickoit @eaepainuu 1Mo BOIpocaM IMpPUMEHE-
Hus myHkTa 2 ctatbu 13 Komekca mpodeccuoHanbHOM

134



OTUKU aaBoKara, 0 4€M OyaeT IMoApoOHO CKa3aHO da-
JIee, <«3aKO0HO0amenbcmeo 00 adeoOKAMCKOIL OesmenbHo-
cmu u aodeoxamype u Kodexc npogheccuonanvroit smuku
adeokama He conepxXaT IMPSIMOTO 3alpeTa Ha BKIIIOYE-
HUE B COIJIallleHWe Ha 3allUTy YCJIOBUs O TIpaBe aaBO-
KaTta Ha OJHOCTOPOHHMI OTKa3 OT TAaKOIo COTJallleHUs
(oT ero WCHOJHEHWUSI) B Cllydae HEBBIIJIAThl adBOKaTy
BO3HArpaxkJaeHUsl JIMOO yCJIOBHS O TOM, UTO HEBBIIIATa
BO3HATpaxkJAeHMsI TOBEpPUTEIEM pacCMaTpUBAETCsl CTOPO-
HaMM B KauyecTBe OTKa3a MOCJEAHEro OT JaJbHEHIIero
WUCITOJTHEHUST COTJIallIeHUST» .

BaxHo: 3ampeT agBokaTy OTKa3aTbCsl OT COTIJIALLIEHMSI
U COOTBETCTBEHHO OTKA3aThCsl OT MCIOJHEHUSI 00sI3aH-
HOCTEl 3alllMTHUKA PaclpoCTpaHsSIeTCsl TOJbKO Ha 3alllM-
Ty MOJO3pPeBaeMOro, OOBMHSIEMOro, moacyaumoro. Yro
KacaeTcsl comlallleHusl Ha IOpUIMYecKoe MpeAcTaBlIeHUe
WHTEPECOB MO YroJOBHOMY €Ny, HalpuMep, CBUIASTEsI
OO0 TTOTEPIIEBIIETO U Ap., TO TAKOE COIJIAlllEHUE MOXKET
OBITh PACTOPTHYTO TaKxXXe M IO WHUIIMATHBE aIBOKaTa.

§ 4.1. O0sA3aHHOCTh aIBOKATA BO3BPATHUTb BCE
NOJTy4eHHbIE OT JOBEPHUTEJISA NMOIMHHbIE TOKYMEHTBI
MO JieJly H JOBEPEHHOCTD

CornacHo n. 6 cr. 10 KIIDA, «npu ommene nopyue-
HUs adeokam 00AdCeH He3ameoNumenbHo 6038pamums 00-
eepumento 6ce NOAYYeHHvle Om NOCAe0He20 NOOAUHHble 00-
KyMeHmbl no deay u 008epeHHOCMb, a MAKice npu OmmeHe
UAU NO UCNOAHEHUU Nopy4eHUs — npedocmasums 0ogepume-
K0 N0 e20 npocvbbe omuém 0 NpooesaHHOU pabome».

' PaspsacHenne Komuccuu o stuke u crangapram @I1A PO o Bo-
npocaMm npuMeHeHus myHkKTa 2 ctateu 13 Kogekca mpodeccuoHanbHOM
atuku agBokara. [IpunsaTo Ha 3acenannu KDC OIIA PD ot 6 nekabpst
2022 roma. YtBepxkneHo pemeHueM CoBera PITA P® ot 15 mekabpst
2022 rona.
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HMHTepecHO, 4TO cXoxXee, HO 0Oojee IIMPOKO chop-
MYJHUPOBAaHHOE TpeboBaHME 00 00sS3aHHOCTU aaBoOKaTa
nepenaTrb Moa03peBaeMOMY, OOBMHSIEMOMY WJIM YKa3aH-
HOMY MM JIMIy TIOJy4eHHbIE€ B XOI€ OKa3aHUs IOpUIM-
YeCcKO MOoMOIIM JAOKYMEHTHhI coaepxutcsd B CraHmapTe
OCYILIECTBJIEHUSI aABOKATOM 3alllUThl B YTOJOBHOM CYIO-
npousBojacTse (manee — CraHgapt) u ab63. 2 mn. 8§ Pasb-
gcHeHuii Ne 12 Coeta AmBOKATCKOW MajaThl Tropojia
MockBbl TI0 BoIpocaM Ipo¢eCCUOHATbHONM 3TUKHU aj-
Bokata «O0 OCOOEHHOCTSIX 3aKJIIOUEeHUST U ODOPMIICHUS
coralleHuii 00 OKa3zaHWU IOPUINYECKON MOMOIIU — 3a-
IIUTHI IO YTOJOBHOMY JIeJIy — B TIOJIb3y TPEThEro JIMia»'.
CornacHo n. 18 CraHpaprta, «adsokam, npeKpamuuiuil
3auumy 00 3agepuieHuss cyo0onpouzeo0cmea Nno y20A08HO-
My Oeny, 0053aH He3amMeOAUMenbHO nepedamsv NOoAYHeHHble
Om NO03AWUMHO20 UAU UHO20 008epumens U Haxoosaujue-
ca y adeokama O00KYMeHMbl CAMOMY NOO03AUUMHOMY AUOO
UHOMY YKA3AHHOMY UM AULY».

CornocraBieHue MNPUBEAEHHBIX BbIlIE TpeOOBaHMIA
BoIsiBIIsieT, yTo KIIDA 00s3bI1BacT agBokaTa BO3BPaTUThb
TOJIBKO JIMIIIb BCE MOJydeHHbIE OT JOBEPUTE]S MOIJMHHbIE
JOKYMEHTbI 1O JeJly W JoBepeHHOCTb. B TO ke Bpems
B Cranmapte u PasbsicHeHusix peub UAET 00 0O0sI3aH-
HOCTH aJBOKaTa mepefaTh MOJdyYyeHHble B XOjAe OKa3aHus
IOPUINYECKOi MOMOIIM JOKYMeHThl. PaccoriacoBaHHOCTh
JaHHBIX HOpPM odYeBuaHA. Kpome Toro, mymaercs, 4TO
¢dopmynupoBka KIIDA saBasieTrcss HamMHOro 0ojee mpen-
MOYTUTEILHOM.

' Cm. Pasbsacuenust Ne 12 CoBera AIBOKATCKOM IajaThl ropoia
MockBBI IO BOITpocaM MpodeccuoHaIbHOM 3TUKU anBokaTa «Ob oco-
OEHHOCTSX 3aKJIIOUEeHUS U O(POpMIIEHUS COTJalleHU 00 OKa3aHUU
IOPUANYECKON MOMOIIU — 3aIlUTHl M0 YTOJOBHOMY JI€JTy — B TOJIb3Y
TpeThero auna». YtepxaeHo PemenueM CoBeta ATBOKaTCKON Majna-
Tl Topoa Mockss 27 utons 2019 rona (ITporokosn Ne 8. [Tpunoxenue

Ne 6).

136



Ecnu BO3MOXHOCTh BO3BpPaTUTh BCE MOJYYEHHBIE OT
NOBEpUTENST MOMJUHHBIE TOKYMEHThl MO Jedy W JOBe-
PEHHOCTb OOBEKTMBHO OTCYTCTBYET, JIMOO JIMLIO, MOJIY-
yaroliee IpUANYECKY0 MOMOIIb U (WJIM) YKa3aHHOE UM
JINLIO HE BBICKA3bIBaeT 00 3TOM IPOCHOBI (TpeboBaHMsI)
WIM YKJIOHSIETCSI OT MX IIOJy4YyeHHus, TO HaHHbIE JOKY-
MEHTBI OCTAlOTCS y alBOKATa M XPaHSTCS B alBOKATCKOM
MPOU3BOACTBE (IOChE) MO Ay, €CIM McYepIiaHbl BO3-
MOXHOCTM WX HampaBJIeHUSI, B TOM YMCJIE IO MOYTOBO-
MY aJpecy IOBepuTessi, YKa3aHHOMY B COIJIAIIICHUU.

HenonyctuMo co cTopoHbl anaBokara, Hampumep,
yaepxaHue 0e3 3aKOHHBIX Ha TO OCHOBAHWM MOMJIMHHBIX
JTOKYMEHTOB WJIM JOBEPEHHOCTU B KauyeCTBE CaHKIMU 3a
Kakue-1moo neiictBus (0e3meiicTBUE) CO CTOPOHBI JTOBE-
puresis. DTO KacaeTcss U MAaHUITYJIMPOBaHMST YKa3aHHBIMU
JTOKYMEHTAaMM — HallpMMep, Ha YCJIOBUSIX TMOAMNMCAHUS
JOBEPUTEJIEM aKTa O BBIIIOJHEHMU aABOKATOM IPUHSTHIX
00s13aTe/IbCTB B IIOJIHOM OOBEME, a TakKe oOellaHus
BO3BpaTa IMOJJIMHHBIX JOKYMEHTOB TOJbKO B CiIy4yae OT-
3bIBa JIOBEpUTEJIEM XKajoObl, MOJAHHOW B aJBOKATCKYIO
nanaty cyobekra Poccuiickoit Mdeaepauimy Ha HeHajje-
Kalllee MCMOJHEeHUWE alBOKAaTOM 00s13aTesbCTB, U T. .

MHTepeceH BOIpoc O MpaBUIbHBIX IMpodeccuoHalb-
HBIX JIEWCTBUSIX aaBoKaTa B CUTyalluu, KOIJa coOIJiallle-
HHUE pacTOpPrHyTO, OJHAKO OT MOJ03peBaeMoro / oOBM-
HSIEMOIO TIOCTYIWJIO TpeOoBaHME O Tepegaye emy JMOo
yKa3aHHOMY MM JIMIly KOMNUI MaTepuasioB YrOJIOBHOTO
nea, KOTOpble ObLIM TMOJIyYeHbl aJIBOKaTOM. K3BecTHO,
YTO HEKOTOpbIE YroJOBHbIE Ae€ja BKJIIOYAIOT B cels 1e-
CSATKW U COTHU TOMOB Jiejia. B UCKIIOUUTENbHBIX CIydasix
HUX KOJMYECTBO MOXKET MPEBbIIATh OJHY U JaXe JBE ThI-
CSYM TOMOB, B TO BpeMs KakK MX (hOTOKOIMPOBAHME SIB-
JISIeTCsl KpailHe TpyIOo€MKON M Bpemsi3aTpaTHOM 3agayeid.
OTBeyas Ha IOCTaBJICHHBIA BOMNPOC, HAa MEPBBINA B3I
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KaxeTcsl, 4YTO y aJBOKaTa OTCYTCTBYeT OOSI3aHHOCTh
B Mmepenadye MOJYYEHHBIX MM KOMUN MaTepuasoB Jesa
MoJ03peBaeMoOMy, OOBHHSIEMOMY JHUOO MHOMY YKa3aH-
HOMY JIMILy, TTIOCKOJIbKY OyKBajibHOe TojiKkoBaHue KIIDA
TpeOyeT He3aMeIJIMTEIbHO BO3BPATUTh TOJBKO «HOAY-
ueHHvle om Oogepumens NOOAUHHbIE O00KYMeHmbl no deny
U 008epeHHOCMb». DTO OOBSICHUMO OTCYTCTBUEM IpPaBO-
BBIX OCHOBaHMiI ux yaepxkaHus. Haubosee oyeBUIHBIM
CKa3aHHO€ CTAaHOBMTCS IPU PACCMOTPEHUM CUTyalluu,
B KOTOpPOM ION3alUTHBIA pacTopraeT corjaiieHue o0
OKAa3aHUM IOPUIMYECKON TOMOIIM B CBSI3W C HEHajJje-
JKalllMM MCITOJTHEHUEM 3alllUTHUKOM CBOMX Ipodeccro-
HaJIbHBIX OOSI3aHHOCTENl B XOle CyaeOHOro pasoupa-
TEJbCTBA IMPU OTCYTCTBUM OOBEKTHMBHOU BO3MOXHOCTU
BHOBb M3rOTOBUTH KOMUM MaTepuayioB nejia (IpyU 3TOM
JOBEpUTEIb, HallpUMep, KOMIIEHCHpPOBaa agBOKAaTy pac-
XOIbl Ha WX M3roToBJIeHUE). Bo-TiepBbIX, HE MCKIIOYe-
HO, YTO TIpA HEIOJYyYeHUM, HECBOEBPEMEHHOM MOJY-
YEHUM KOMUI AOKYMEHTOB MOA3AIIUMTHBIA MOXET ObITh
JUIIEH BO3MOXHOCTU 3allMILAThCSI BCEMU CPEACTBAMMU,
He 3ampelléHHBIMU 3aKOHOM, M TEM CaMbIM MpeTepIieTh
CepbE3HbIE MPENSITCTBUSI B pealu3allii CBOMX ITIpOlLieC-
CyaJIbHBIX MpaB, B TO BpPeMsSl KaK BO3MOXHOCTb peasl-
3allMd HEKOTOPBIX M3 HUX MOXKET OBbITb OKOHYATEJIbHO
yTpaueHa. Bo-BTOpbIX, HEOOXOAMMO HUCXOOUTH U3 TOTO,
YTO yKa3aHHbIe MaTepuajbl Iejia (IOKYMEHTbI) ObLIM I10-
JIy4eHbI 3allUTHUKOM B XONI€ OCYIIECTBJICHUS UM CBOMX
00s13aHHOCTEI Tiepell NOBEpPUTENIEM U, CJEA0BaTEJbHO,
ObUIM JOBepuTeJeM oIulaueHbl. be3 comMHeHus, cloxHee
BBITJISIAMT CUTYyallusl, KOrja agBoOKaTy He ObLIO yIlJIaueHO
BO3HarpaxueHue (MOJHOCTbIO MO0 B COOTBETCTBYIOLIEH
yactu). Jlaxxe B TakoMm ciyyae, AEUCTBYS J0OpPOCOBECT-
HO, aBOKAT MOJDKEH IepenaThb TpeOyeMble JTOKYMEHTHI,
HO pdajee Mpu HEOOXOAMMOCTU, BOCIIOJb30BAThCS Mpa-
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BOM B3BICKAHUS IEHEXHBIX CPEICTB 3a MCITOJHEHUE I10-
py4YeHMSI B TIOPSIIKE TPaXkIaHCKOIO CYJIOIPOU3BONCTBA.

YuuThiBasi COBOKYITHOCTb CKa3aHHOTO, C 3TUYECKOM
TOUYKM 3pEeHMSsT yIAepKaHUWE MaTepuajoB Jejia He BBIMJISI-
Ut OesynpedHbiM. [Ipu 3TOM, Hampumep, mpogaxa Ko-
Nuii MaTepuaaoB jAeja IMoJ03peBaeMoMy / OOBUHSIEMOMY
100 UMM yKa3aHHOMY JIMILy MU BOBCE HEMO3BOJIUTEJbHA
U HE MMEET Pa3yMHOTIO OIlpaBIaHMSI.

KpomMe mpouyero, B ucciaeayeMoMm cjydyae LIEHHOCTb
“UMeeT MMEHHO WHdopMmalusi, a He BUI (PUNUYECKOrO
HOCUTEJISI, HA KOTOPOM OHAa COJEPXKUTCS, TIO3TOMY aBTOP
He ycMaTpuBaeT MPUHUMIIMAJIBHOTO pPa3Inuuus MeEXIy
BO3BpPaTOM KOMMUI JOKYMEHTOB Ha OyMaKHOM HOCMUTENe
(mo cyrtu— ¢ororpacduii) U BO3BPATOM 3SJIEKTPOHHOTO
HocuTess uHpopMauuu (daeli-HaKOMUTesd, ONTUYeC-
KOro aucka u T. I.).

Takum o0pa3oM, OOMYCTUM BBIBOI, YTO ITOJIOXKEHUSI
m. 6 cr. 10 KIIDA mpeamoiaraloT OTKPBITBIN IepedyeHb
MO/UTMHHBIX TOKYMEHTOB IO ey U JTOBEPEHHOCTHU(-€ii),
KOTOpPbI€ aABOKAT JOJIKEH BO3BPATUTh JOBEPUTENIO B JIIO-
OoM ciydae (M mpU OTCYTCTBMM €ro IpochObl). B ciayyae
K€ 3asBJICHUS] COOTBETCTBYIOIIEH IPOCHOBI M €€ ToI-
TBEPKACHUS, yIepKaHUE MHBIX JTOKYMEHTOB IO CMBICITY
nojtoxkeHust m. 6 ct. 10 KIIDA u n. 18 Crangapra He-
MO3BOJIMTEILHO, TOCKOJIBKY B IIMPOKOM CMBbIC/IE HdaH-
HbIe HOPMBI HampaBJieHbI Ha 0OeCITeYeHIEe BO3BpAICHUS
(mepemaun) TOKYMEHTOB, HEOOXOAMMBIX TOBEPUTEIIO JUISI
OTCTauMBaHUS €ro IpaB U 3aKOHHBIX MHTEpPECOB 0Oe3 Ka-
KOro-au0o MX HeomnpaBOAaHHOTO OTPaHUUYEHUSI.

BrickasbiBasi TMYHOE CyXAEHME, aBTOp IoJjlaraeT He-
OOXOOMMBIM HapaBHE C TOIJMHHBIMU JOKYMEHTAMMU,
MOJYYEHHBIMU OT JOBEPUTENSI, BO3BPATUThH IOMJIMHHBIC
JOKYMEHTbI, MOJIydYeHHbIE OT OPraHOB TOCYJAapCTBEHHOM
BJIACTU, JOJDKHOCTHBIX JIMLI, crieluanucTta u ap. Hampu-
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Mep, CyneOHbIe aKThl, KOTOpbIe B HaJbHEMIIEM MOTYT
OBbITh MCITOJIb30BaHbl 711 OOXKaJOBaHUSI KaK ITPOMEXY-
TOYHOIO, TaK W MTOTOBOIO pELIEHUs IO JAeNy; OTBETbI
Ha aJBOKaTCKME 3ampochl; 3aKJIIOUEHUE CIelManCTa;
MPOTOKOJI TIOJy4YeHUsI agBOKATOM IIpeaMeTa, ITOKyMEeH-
TOB, YTO MOXET OBITh JOKa3aTeJIbCTBOM IO YTOJIOBHOMY
Ney; TIPOTOKOJI Orpoca aaBOKaTOM JHIla C €ro corJja-
CHUSI; CIIpaBKHU; XapaKTEPUCTUKU U JIp.

®dakT nepegauu TMOMIMHHBIX JOKYMEHTOB LI€JIECO-
00pa3HO OTHEIbHO 3a()MKCUPOBATh MMUCHMEHHO B COIJIa-
IIEHUU O PaCTOPXKEHUU JIMOO TOCPEACTBOM COCTaBIICHUS
CaMOCTOSITEJILHOTO JIOKYMEHTa (aKTa) ¢ KOHKpeTHU3aluein
repenaBaeMbIX JTOKYMEHTOB.

§ 4.2. Ilpenocrasienue I0BEPUTETI0 OTYETA
0 TpojeiaHHoi padoTe

CornacHo 1. 6 cr. 10 KIIDA, nmpu oTMeHe WU IO
WUCIOJTHEHUU TIOPYYECHUS aIBOKAT JOJIKEH IMPEaOCTaBUTh
JOBEPUTEIIO IO €ro Mpochde OTYET O MpoJAeJaHHON pa-
6ote. Haubonee mnpeanoyTUTEIbHBIM SBISETCS MPEd-
CTaBJICHHWE OTYETA B MUCHMEHHOW WM B 3JIEKTPOHHOM
(opMe ¢ nmpuIoXKEHUEM MOATBEPXKIAIOIIMX JOKYMEHTOB.
Takum o6pa3om, HamiIexallee MCIOJHEHWE aaBOKAaTOM
MOpPYYEHUSI TMPEArnojaracT IpeacTaBIeHUue HTOBEPUTE-
JIIO OTYETA JIMOO MO €ro Ipockde (TpedoBaHUIO), JMOO
B COOTBETCTBUHU C YCJIOBUSIMU COTJIAILIEHUSI 00 OKa3aHUU
IOPUIAYECKOM TTOMOINU, HAlpuMep, OOWH pa3 B MecCHll
WIM B WHOM o0OycJioBJIeHHBIN Tiepuon. Popma ortuéra
3aKoHodaTejeM He yperyaupoBaHa. Ilpu stom mnpen-
CTaBJIIETCS HEOOXOAUMBIM HAIIPpABJICHUE OTYETA UMEHHO
B nucbMeHHOU dopme. He mpenbsBasieTcsi 3aKkoHoaaTe-
JIEM U KOHKPETHBIX TPEOOBAHUI K €ro COAEPKAHUIO, KO-
TOpPOE OIpeNeIsieTCs] aABOKATOM HCXOAs U3 TpeOOBaHUA
Pa3yMHOCTH M JTOOPOCOBECTHOCTH, a TaKXe C YYETOM
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MHEHHUSI U OOBEKTUBHBIX MOTPEOHOCTE TOBEpPUTEIIS, SIB-
JISIOIIErocs TojlydaresieM IOpUINYECKON MOMOIIH.

B xauecTBe NpuoXeHUs K OTYETY MOTYT ObITh TaKXKe
HaIpaBJeHbl MUCbMEHHbIE TOSICHEHUS C AeTajau3aluei
JNEUCTBUI, KOTOpBbIE COBEPIIMJ aaBOKAaT TPU OKa3zaHUU
IOpUANYECKON TMOMOIIM, KOMUM MPOoLecCyaabHbIX H0-
KYMEHTOB, CBMIETEJILCTBYIOIIMX O €ro y4acTUW B Mepe-
YUCJISIEMBIX CJIEACTBEHHBIX, MHBIX TPOLIeCCyalIbHbIX AeH-
CTBUSIX U CyNEOHBIX 3aCelaHMsIX W JIp.

SABnsieTcsl MpeArnoYTUTEIbHBIM, B TOM UYMCJIe HampaB-
JIeHW€ HOBEPUTENII0 KOIMIA COCTaBJIEHHBIX aIBOKAaTOM
JTOKYMEHTOB, 4YTO B cllyyae cropa OOecCIeuuT aJBOKaTy
BO3MOXHOCTb 3(p(PeKTUBHOI caMO3allUThl OT MPEeTeH3Ut
K 00bémMy u kaudectBy pabothl. IIpod. 0. C. Ilunu-
TMEHKO OTMEYAET, UTO «Hadnexcauwee UCNOAHeHUe O0aHHO20
mpeboeanuss nomoeaem aodGOKAmMy <«CUCMEMAMU3UPOBAMDb
ceedeHuss 0 NpodenanHoll pabome, om4umamscs nepeo 0o-
eepumenem U odadce UMemMv HeKUU YNOPAOOHEHHbI ane0-
pumm OessmenbHoOCmMU N0 AHAN02UYHBIM hpoekmam. Jloge-
pumenwv Jce baaecodaps omuémy Modxcem 00CMO8epHO Ybe-
dumocs 8 Mom, Kakue UMEHHO ycayeu emy Obliu 0KA3aHbl
U 3a 4mo OH YnAamua adeokamy 2oHopap»'.

§ 4.3. PacTopxkeHue corjamieHusi B pe3yJbTare
HEHUCNOJHeHUsA (HeHaJJiexKallero MCIoJIHeHHUs)
JIOBEPUTEJIEM JIEHEKHBIX 0053aTe/IbCTB

Ha nporskeHun MIMTEIBLHOTO BpeMEHM B mpodec-
CHOHAJIbHOM COOOIIIECTBE CYIleCTBOBaja HEOIpeaeIeH-
HOCTb U TIOJIIPHOCTh MHEHHUI O MPaBOMEPHOCTU BKIIIO-
YeHUs B CoMlallleHWe Ha 3allluTy YCJIOBUWIA, MpemaycMmar-

' Cm. koMMeHTapuii K m. 6 ct. 10. [Tusunenko FO. C. HayuHo-
npakTrudeckuii kKommeHTapuii K Konekcy npodeccuoHaibHONH STUKU

anBokata / 0. C. [Munmunenko. 3-e uzn., nepepad. u gom. M.: HopMma,
2016. 576 c.
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pUBaOIIMX IMpaBO aaBOKaTa Ha OJHOCTOPOHHMIA OTKa3
OT corjaiieHusi (OT ero MCHOJHEHUS) B cliydae HEBBI-
M1aThl aABOKATy BO3HATrPaxKICHUS; O TOM, UTO HEBBIMJa-
Ta BO3HArpaxIeHusl JOBEpPUTESIEM PacCMaTPUBAETCS CTO-
pOHaMHM B KayeCcTBe OTKa3a MOCJIeIHEro OT JaJibHEHIIEero
WCHOJHEHUS COTJIalleHUS.

[IpoGen HOpMaTHBHOI perjiaMeHTalMyM B yKa3aHHOM
BbIlLlIE YyacTu ObL1 ycTpaHEéH PazbsicHeHusiMu Komwuccuu
no 3Tuke u craHgaptaM DenepanbHOIl magaThl agBOKa-
toB Poccuiickoit @enepaniyy 1o BonpocaM NpUMEHEHUS
nyHkTa 2 cratbu 13 Kopekca, mpu3HaBlleli o0e yKa3aH-
HbIe TIPaBOBbIe KOHCTPYKLIMM JIeTUTUMHBIMU. ClemyeT
OTMETUTb, YTO HauOosee HaAEXHBIM BapuaHTOM, MpPEMd-
CTaBJISIETCS, 3aKJIIOUEHUE COIMIALlEHUS T10J OTMEHUTEIb-
HBIM YCJIOBHEM, HACTYILJIEHME KOTOPOTO 3aBUCHUT OT IO-
BeleHUsl noBeputesis. Hampumep, coriaiieHUEM MOXET
OBITh MPEdyCMOTPEHO, YTO B CJIydyae HEBBIILJIAThl WU
HECBOEBPEMEHHOM BBIILUIATHI BO3HArpaxkaeHWsl, aBaH-
ca U (WIM) KOMIIEHCAlMX PACXOIOB MO AEAY CTOPOHBI
OPU3HAIOT COMIALIEHWE PACTOPTrHYTHIM I10 MHULIMATUBE
noBeputensi. Hekoropble agBokaTcKue TajaThl CyObeK-
ToB Poccuiickoit Penepaurii 000CHOBAHHO MpU3HABaJIU
YKa3aHHYIO IIPaBOBYIO KOHCTPYKLMIO JIESTUTUMHOM U IT10-
Jlarajyd onpaBJaHHBIM BKJIIOYaTh MPUBENEHHOE OTMEHU-
TeJIbHOE YCJIOBME B corjameHue Ha 3amuTty. [IpuumnHa
Hecomlacus AUCLUIUIMHAPHBIX OpPraHoB caMOYyIpaBJje-
HUS IPYrUX agBOKATCKMX MajiaT, JOJLKHO ObIThb, Taujach
B CMEILIEHUM MMU Pa3IUYHbIX OCHOBAHMU K IIpeKpalle-
HUIO 3allMThl, & UMEHHO: YTOJIOBHO-IPOLECCYalbHOIO —
B BUJIE OTKa3a OT 3allUThl — U IpaxkIaHCKO-IIPaBOBOIO —
B BHUIE IIPeKpalleHus OeHCTBUS COMIALLICHUS — U, KaK
CJIENICTBUE, JIMKBUIAALMU CAMOIO OCHOBAHMUS IJIsI MpPO-
JOJDKEHUST OCYIIECTBICHUST 3alIUThI.
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Touka B maHHOM Bompoce ObL1a mocTtaBieHa Pasbsc-
HeHueM KomMuccum o atTuke u ctangaptam ®enepaabHoO
nanaTtel anBokaToB Poccwmiickoit ®enepanmm!, KoTopoe
OCHOBAaHO Ha FapMOHMWYHOM COYETAaHUU HEOOXOAUMOCTU
CcOOJTIIOIEHUS MPUOPUTETA STUUECKUX MPUHIIAIIOB U TIpa-
BUJI npodeccur Hana (popMaabHO-TIPABOBBIM PEryJINpO-
BaHueM. CorjacHO JaHHbIM Pa3bsicHeHusIM, aaBOKaT-
CKO€ COOOIIECTBO IPU3HAJIO MPaBOMEPHBLIMU JEHCTBUS
aJBoKaTa 1O BKJIIOUYEHUIO CTOPOHAMM B cCOIVIallleHUE Ha
3alllUTy YCJOBUSI O MpaBe OTKA3aTbCs OT WCIIOJIHEHMS
00513aTEIBCTB 110 COMIAlIeHWI0 (B OOJHOCTOPOHHEM II0-
psaaKe) B cilydae HEUCIIOJHEeHMs (HeHamIeXallero uc-
MOJTHEHUsI) IPYroii CTOPOHOM OO0SI3aHHOCTU MO BHITIIIATE
aJBOKaTy BO3HarpaxkaeHusl.

Onpenensgss HOPMAaTUBHYIO BO3MOXHOCTb pacTop-
JKEHMsI COIJIallleHUsI B pe3yJbTaTe HEUCIIOJHEHUsl (He-
HaJIeXallero MCHOJHEHUs) JOBepuTesieM WJIM WHBIM
JIMLIOM JIEHEXHBIX 0053aTeJIbCTB, YMECTHO HAIlIOMHUTb,
YTO COTJIallleHUWE Ha 3alllUTy SBJSETCSI Pa3HOBUIHOCTBHIO
JOrOBOpa MOPYYEHUSI U, COOTBETCTBEHHO, MOXKET OBITh
3aKJIIOYEHO TI0J, OTMEHMTEJIbHBIM WJIM OTJIaraTeJIbHBIM
yCJIOBHUEM, 4YTO MpsMo TpeaycmoTrpeHo cr1. 157 'K P®
(coenku, COBEpIIEHHbIE IO YCIOBUEM).

CormacHo 1. 2 cr. 157 TK P®, «cdeaka cuumaemcs
COBEPUICHHOT NOO OMMEHUMENbHbIM YCA0BUEM, eCAU CMOpPO-
Hbl NOCMABUAU NpeKpaujeHue npas u 00S3aHHOCMell 8 3a-

' PaspsacHenne Komuccuu o stuke u crangapram @I1A PO o Bo-
npocaMm npuMeHeHus myHkTa 2 ctatbu 13 Kogekca npodeccuoHanbHOM
atuku agBokara. [IpunsaTo Ha 3acenannu KDC OIIA PD ot 6 nekabpst
2022 roma. YtBep:xkneHo pemeHueM Cosera PITA P® ot 15 mekabps
2022 roma. [DnekTpoHHBIN pecypc]: — Pexxum moctyma: https://fparf.
ru/documents/fpa-rf/the-documents-of-the-council/razyasnenie-
kes-fpa-rf-po-voprosam-primeneniya-punkta-2-stati-13-kodeksa-
professionalnoy-etiki-advok/ (mata oopamenus: 15.11.2022).
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BUCUMOCMb OM 00CMOAMeNbCmea, OMHOCUMENbHO KOMOpOo-
20 Heu38ecmHO, HACMYNUM OHO UAU He HACMYNUM».

Cratba 977 TK P® mpsmo mpeaycMmaTpuBaeT MpaBo
JTOBEpUTEJISI OTMEHUTh MOPYYEeHUEe WM, BbIpaxkasich MHa-
Yye, pacTOPrHyTh COTIJIallleHUE.

B cootBercTBUM ¢ HOpMOIi 11. 2 cT. 493 'K PD mnipn
pacTOpXE€HUM OOroBopa 00s3aTeJIbCTBA CTOPOH IMpeKpa-
IIAI0TCS, €CAU MHOE€ HE MPEeayCMOTPEHO 3aKOHOM, H0-
TOBOPOM WJIM HE BBITEKAET M3 CylIecTBa 00s13aTeIbCTBA.

Takum o006pa3oM, B KauyeCTBE OTMEHUTEJIbHOIO YC-
JIOBUS B coIjlalleHue OO0 OCYIIECTBJACHUM 3allUThl IO
YTOJIOBHOMY Jedy SIBISIETCSI TPaBOMEPHBIM BKJIIOUUTh,
B YaCTHOCTH, YCJIOBME O MpeKpallleHUU ero AeHCTBUS MO
WHMLIMATUBE JOBEpUTENISl, B Clydyae HEyIulaTbl WM He-
CBOEBPEMEHHOI yIIaThl TE€HEXHBIX CPEICTB.

CoBepuieHne aAeWCTBUM (0e3deiCTBUSI), MPEayCMO-
TPEHHBIX OrOBOPKOW O TMOCIEACTBUSIX HEUCITOJHEHUS
JTOBEPUTEIEM OIHOIO U3 CYIIECTBEHHBIX YCIOBUI corjia-
1eHus1 (YCI0BMSI O pa3Mepe M TOpSIIKE BbIMIaThl BO3HA-
rpaxiaeHuss U (WIM) TIOpsiAKe M pa3Mepe KOMIIEHCalUuu
pacxoJoB MO Aeiy), HEOOXOIUMO pacleHMBaTh Kak (hop-
MY BbIpaXK€HUsI BOJIM JTOBEpUTEJIsSI Ha OTKa3 OT corJiallle-
HUSI, YTO MOXET MpUBECTU (TIpu ONpeaeIEHHbIX 00CTOS-
TEJbCTBAX, O Y€M OyIeT CKazaHOo Jajiee) K HACTYIJIEHUIO
MOCHENCTBUM, ycTaHOBJAEHHBIX II. 2 cT. 453 I'K PO:
«lIpu pacmopxcenuu 0docosopa o06s3amenbcmea CMOPOH
NpeKpawaromcsy.

OTBeT Ha BONPOC O TIPABOMEPHOCTU BKIIOYECHMUS
B COIJIallIeHWE TaKOIo yCJIOBMSI MOACKA3bIBAIOT HE TOJbKO
TEOpUsl TPaXKJAHCKOro IpaBa, HO W PaCHpPOCTpaHEHHBIE
B mpodeccuoHalbHON TpakTuKe ciaydau. K TakoBbIM
MOXHO OTHECTU CUTyallud, KOIrJa JAOBEpUTENIb H3Ha-
YaJIbHO JMOO B XOJ€ IIOJIyYEeHHUSI HOPUANUYECKONM MOMO-
11, 3JIOYNOTPEOasIsI MMIIEPAaTUBOM O HEIOMYCTUMOCTU
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OTKa3za ajaBoKaTa OT MPUHSITON Ha ceOsl 3allluThl, YKIIO-
HSIETCSl OT MCIIOJIHEHUSI CBOMX O0S3aTEIbCTB IO BBITLJIATE
BO3HArpaxIeHusl, JaXe e€CiM UMEET peajlbHyl0 BO3MOX-
HOCTbh /sl 9Toro. Kak mpaBuiio, Takue HeI00pOCOBECT-
Hble ACUCTBMUSI OCHOBAaHBI Ha TMOHMMAHUM, YTO aaBOKAT
OyleT BbIHYXKIEH MPOIOKUTh OCYIIECTBISTh 3aIUTY 10
MOJIHOTO MCITOJIHEHUSI MPUHSTBIX Ha cebsl 00s3aTeIbCTB.

Eme OGosnee ocTpoil CTaHOBUTCS 3Ta CUTyalusl MpU
OCYILIECTBJIEHUU aJBOKATOM 3alllMThl MHOTOPOJHEro m0-
BepuTessl JuMbO, Korga paccliefoBaHME WU CyaeOHoe
paccMOTpeHue Jeja BBULY W3MEHEHUSI MOJCIEICTBEH-
HOCTH, IMOJCYIHOCTU IepenaéTcsi B peruoH, 3HAUYMUTENIb-
HO TePPUTOPUAJIBHO YHAJIEHHBIM OT MOCTOSIHHOTO MecTa
MPOXUBaHMUS afBoKaTa. BO3HUKAIOT cieaylolue BOIpo-
Chl: JOJDKEeH J (BIIpaBe JIM) aJBOKAT OCYIIECTBISITh 3a-
LIMTY B OTCYTCTBME IMPaBOBBLIX OCHOBaHMI? JloJKeH Jn
aZBOKaT B yKa3aHHBIX 3KCTpaOpAMHApPHBIX ciaydasx (u3-
MEHEHME MOJCJIECICTBEHHOCTH, TOJACYIHOCTA U Tepenada
Jeja B MHOW PervoH, yAaJdEHHBIM OT MOCTOSIHHOTO MecC-
Ta MPOXMBAHMS aaBOKaTa) MPOAOJIKATh OCYLIECTBISITh
3amuTy? JomkKeH v aaBOKaT CaMOCTOSITEJIbHO HECTU
TPaHCIOPTHbLIE, KOMaHIMPOBOYHbIE PACXOMdbl, PACXOIbI
Ha oOpallleHue K CIelUaIucTy U ap.?

JlymaeTcsi, 4TO eciu HEUCIOJHEHUEe o00s3aTebCTB
JIOBEpUTEIsl Tepell aaBOKAaTOM HE CBSI3aHO C OOBEKTHUB-
HBIMM, HE€ 3aBUCSIIIMMU OT €ro BOJU OOCTOSITEIbCTBAMMU,
TaKkoe MOBeIeHUE JTOBEPUTEJISI HE MOXET ObITh ITPU3HAHO
TOOPOCOBECTHBIM, SIBJISIETCSI HE YeM MHBIM, KaK 3J10YIOT-
pebjeHueM MpaBOM, M BCTYIIAaeT B MpPsSIMOE IMPOTHUBOPE-
Yyye C psIOM 3aKOHOAATEIbHBIX MpeAruCcaHuiA:

— OCYIIECTBJIIEHWE TpaB M CBOOOA uYeJoBeKa He
NOJKHO HapyluaTh MpaBa U CBOOOABI Apyrux jauil (4. 3
ct. 17 Konctutynuu Poccuiickoit Penepaiiun);
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— HUKTO He BIIpaBe M3BJIEKaTb MPEHUMYIIECTBO M3
CBOETO HE3aKOHHOTO WU HEA0OPOCOBECTHOIO IOBEIE-
Hus (. 4 cr. 1 'K PO).

JI7s1 BCECTOPOHHETO aHajivM3a MCCJIEAyeMOro BoIlpoca
ciaefayeT IMpenyragaTb BO3MOXHYIO ITPOTHBOIIOJOXHYIO
TOUYKY 3pE€HHSI U apryMEHTHMPOBAHO OTBETUTb Ha HeE.
B yactHOCTHM, B XO/€ ONMOHUPOBAHMSI MOXET OBITh CKa-
3aHO O TIyOJUYHO-TIPABOBOM XapaKTepe IesITeJIbHOCTU
aZjBoKaTa B KayecTBE 3alllMTHMKA U, COOTBETCTBEHHO,
O TOM, YTO TIPOJOJDKEHME OKa3aHMsl IOPUAMYECKON Mo-
MOIIIM HE JOJDKHO 3aBUCETb OT MaTepUAIbHOM COCTaB-
Jgoueit. Jlanee, ecau cienoBaThb YKa3aHHOW JIOTUKE, TO
ObLIO OBI 1IeJ1eCO00pa3HbIM PEKOMEHI0BATh MPOIOTIKUTH
OCYILIECTBJIEHNE 3allUThl A0 IOJHOIO HCIIOJHEHMS ai-
BOKAaTOM B34TbIX Ha ce0s 0053aTeIbCTB BHE 3aBUCHUMO-
CTU OT MPUUYMH UX HEUCIIOJHEHUS HOBEpUTEIEM, a yxkKe
B JajibHEeWIeM, HarpuMep, PEKOMEHAOBaThb OOpaTUTh-
Cs B Cyl C I'PpaXJaHCKMM MCKOM K CBOEMY JTOBEPUTENIO
O B3bICKAHUM JI€HEXHBIX CPEICTB 3a OKa3aHHYIO IOpU-
JUYECKYl0 MoMmollb. He HCKIIoYeHO, 4TO B KayecTBe
3aBepliarolmx (Hanbosiee BECOMBIX) apryMEHTOB MOTYT
OBITb MPUBEIEHbI HEITO3BOJUTEIbHOCTh IMPOSBICHUS a-
BOKAaTOM IpO(heCCUMOHAIBbHOTO PaBHOAYILIMSI U HEO0OXO-
JAMOCTb BO BCEX CJIyyasiX YCTAaHOBJIEHUS MpUOpUTETA
(IpeArnouYTeHusl) MHTEPECOB IOBEpUTENIsl TMepen MHTepe-
caMu ajBokKara.

OnHako MOpuBEAEHHBIN MOIXON HE YYMTBIBAeT psaa
Ype3BbIYAHO 3HAYMMBIX OOCTOSITEILCTB:

— TIPUHYOUTEBHBIA Tpya 3anpewéH (4. 2 cr. 37
Konctutyuuu Poccuiickoit Penepaumnn);

— HeBbIIJIaTa MO0 HECBOEBpEMEHHas BbIIJaTa mAe-
HEXHbBIX CPEACTB MO COMIALIEHUIO SIBJSIETCS MOCITaTe/b-
CTBOM Ha OJHO M3 KOHCTUTYLIMOHHBIX IIpaB 4YeJoBeKa
U TpaxJaHWHA, a MMEHHO Ha IpaBO Ha BO3HArpaxieHue
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3a Tpyd (4. 3 cr. 37 Koncturyuun Poccuiickoit Mene-
paimm);

— aJBOKaThl KaK CaMO3aHATbIe I'paXIaHe, OCYIeCT-
BJISIOT CBOOOMHO M30paHHYIO MMHU MPO(eCCUOHATBHYIO
NeSITeIbHOCT Ha TPUHIMIIAX aBTOHOMWM BOJIU U HUMY-
1LIECTBEHHOI CaMOCTOSITEJIbHOCTU, U HEPEAKO HE MMEIOT
WHBIX MCTOYHMKOB NO0XOAAa, MOMMMO aJBOKATCKOW Jes-
TEeJbHOCTU, a 3HA4YWUT, HEeBBIIJIATa ACHEXHBIX CPEICTB
M0 COMIallleH!I0 o0pa3yeT pUCK MPUUYMHEHMS Bpela HX
KU3HU U (WJIN) 3I0POBBIO;

— HEJONYCTUMO, YTOObl OIHU OOIlleNpU3HAHHbIE
MPUHLMIIBI, MpaBa U CBOOOAbI pacleHMBAIUCh KaK J0-
MycKamwllie OTpUllaHWEe WJIM yMaJleHhe APYrux IIpaB
M CBOOOJ 4YesoBeKa M rpaxaaHWHa (MCKIIIOYEHUEM MO-
KET SBJISITbCSL TOJBKO JOCTHXKEHME lieJiell MyOJIMYHBIX
WHTEPECOB, MEPEYUCIEHHBIX B 4. 3 cT. 55 KoHcTutryuun
Poccuiickoit ®denepauny, a MMEHHO: 3alllUThl OCHOB
KOHCTUTYLIMOHHOIO CTPOSI, HPAaBCTBEHHOCTH, 3I0POBbS,
MpaB 1M 3aKOHHBIX MHTEPECOB IPYTuX JIUL, OO0ecreyeHus
00OpPOHBI CTpaHbl M 0€30MaCHOCTH TOCYAapCTBa);

— HEOOOCHOBAaHHOE YCTAHOBJIEHHWE TMPEeUMYIlecTBa
MpaB MOJ03pPeBaeMOro, OOBMHSIEMOTO Mepe MpaBaMu ero
agBokKaTa (3allMTHUKA), paBHO U IMPUHECEHUE B XKEPTBY
OIHUX KOHCTUTYLIMOHHBIX NMPUBWJIETUN B yromy IPYTUM,
BJIEUET HapylleHUe OECCIOPHBIX B LUBUJIM30BAaHHOM
MPaBOIMOPSAKE TapaHTUIA.

Takxke, OTKJIOHSISI TOYKY 3peHHUsI 00 00SI3aHHOCTU 3a-
IMUTHUKA TIPOJOJIKUTh MCIIOJHSATh TPUHSITBIE Ha ceosl
00s13aTe/IbCTBA B YCJIOBUSIX HEIOOPOCOBECTHBIX JIeii-
CTBUIi JOBEpUTENSI, BBIPAXKEHHBIX B HeOIUaTe JeHEeX-
HBIX CPEICTB IO COIJIAllIEHWIO, BaXXHO HAIIOMHUTb, 4YTO
XOT$l pacTOpKE€HHME COTJIallleHUsT KaK IpUIAUNYeCKUil (akT
O3HAyaeT, 4TO MOA03PEBAEMbIii, OOBUHSIEMbIN, IIOACY-
IUMBIIA He obecrieuyeH 3alllUToi, KOTOpYI0 OH BIIpaBe
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OCYILIECTBIATh JIMYHO JUOO C TIOMOIIbIO 3alllMTHUKA
n (unm) 3akoHHoro mnpencraButenss (4. 1 crt. 16 YIIK
P®), cornacHo 4. 1 ct. 50 YIIK P®, yka3zaHHbIe nulia,
TeM HE MeHee, He JMILIEeHbl BO3MOXHOCTU MPUIJIACUTh
IPYroro 3alllMTHMKA KakK JHWYHO, TaK W 4Yepe3 IpyTrux
JIUIL MO TOPYYEHMIO WM C MX comtacusi (mmogo3peBae-
MOro, o0BHHsIeMoro). bosiee Toro, JuiO, MOABEPIHYTOE
YTOJIOBHOMY IIpecjielOBaHUIO, BIIpaBe IPUIJIACUTh He-
CKOJIbKO 3amuTHUKOB. M, HakoHew, B 4. 2 cT. 50 YIIK
P® ckazano: «[lo npocvbe nodospesaemoco, 068uHAEMO0
yuacmue 3auumnuka obecneuusaemcs 0o3Hasamenem, cie-
dosamenem uau cyoom».

Takum obpazoM, MyOIMYHO-IpPaBOBasl MPUPOJA OKa-
3aHUSI  KBaJIM(ULUUMPOBAHHON HOPUIAMYECKONH TMOMOIIUN
MpenycMaTpuBaeT IMpaBoO IOA03PEBAEMOI0, OOBUHSIEMO-
ro, MOACYIMMOro KaK IMPUIJIACUTh IPYTroro 3allMTHUKA
(HEeCKOJIbKO 3alIMTHUKOB), TaK U MOMPOCUTh JOJKHOCT-
HOE JIMII0O WJIM OpraH, B IPOM3BOJACTBE KOTOPOIO HaXo-
JIUATCSI YTOJOBHOE N1€JI0, TIPUHSITH MEpbl MO Ha3HAYEHUIO
3ammTHUKa (comtacHo 4. 3 cr. 16 YIIK obGecneueHue
ydacTusl 3alllUTHUKA SIBJISIETCSI O00S13aHHOCTBIO  JOJIK-
HOCTHOTO JIMlia WM OpraHa, OCYIIECTBJISIIOIIErO MPOu3-
BOJICTBO I10 YrojioBHOMY jeiy). C y4éToM M3JI0XXEHHOTO,
HEBO3MOXHO IMPU3HATh MPAaBO Ha 3alllMTy HAapYyLUIEHHbBIM,
B Cllyyae npeKkpalleHMusi ACWCTBUS COIJIALIEHUSI B pe-
3yJIbTaTe HEeI0OPOCOBECTHOTO IOBENECHUST JOBEPUTEISL.

KpoMe mpouero, mpu HENOCTYIUIEHUM JIMOO HECBOE-
BPEMEHHOM TOCTYIUIEHUU JEHEXHBIX CPEICTB IO CO-
[JIAIIEHUIO M OJHOBPEMEHHO TIpM KeJaHWM aJBoKaTa
MPOJOKUTh 3allMTY IO A€y aABOKaT He JIMIIEH BO3-
MOXHOCTM KaK 3aKJIOUMTb C 3TUM XK€ JIOBEpUTEJEeM I0-
MOJIHUTEJIbHOE COoIlallleHWe C MHBIMU TOPSIIKOM U pas-
MEpOM BBIIJIAT ACHEXHBIX CPEACTB, BKJIIOYasi Mpeay-
CMOTPEHME OTCPOUKM IS TIOrallleHUs] BO3HUKIIEH
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3aJI0JKEHHOCTH, TaK M 3aKJIIYWTh HOBOE COTJallleHHUe
Ha MHBIX YCJIOBMSIX BBIILJIAThl BO3HATpaxXKAeHUS W (UJIN)
KOMIIEHCALIMM PacXoio0B IO Jeny.

Hrak, 3akoHOOaTe b MpeaycMaTpUBaEeT IBa ajJbTepHa-
TUBHBIX TPABOBbIX OCHOBAHMSI JJISI OCYILECTBIEHUS 3a-
LIMTBI: Ha3HaYeHue Wi cortameHue. Ecnu cornaieHu-
€M TIPEAYCMOTPEHO YCJIOBME MPEKPAIIEHUSI €ro NeMCTBUS
MO0 WHUIIMATUBE AOBEPUTENIS B CIydae HEBBIIIATHI JIMOO
HECBOEBPEMEHHON BBIIIAThl AEHEXHBIX CPEACTB, TO al-
BOKAT HE TOJbKO HE JOJDKEH, HO M IO CYyTU HE MMEET
rpaBa TPOAOJIKATh OCYILIECTBJAEHUE 3alllMThl, TaK Kak
C MOMEHTA TpeKpalleHUs] IeUCTBUS COIJIallleHUsT aABOKAT
OTHOBPEMEHHO YTpAauMBAeT CTaTyC 3alllMTHUKA MO [eJy.
TeMm camMbIM JIMKBUIMPYETCS CaMO OCHOBaHUE HaXOXJe-
HUS aIBoKaTa B MpoLEcce, MpeKpallalTcsl 00513aTeIbCTBa
CTOPOH, U aJBOKaT yTpauMBaeT MpaBO OCYLIECTBISATh Ka-
KMe-JIM0O0 TIpolecCyalbHble NEHCTBUSI B MHTEpECAaX CBOE-
ro (ObIBILIETO) IMOM3AIIMTHOIO. YKa3aHHBIEC NEHCTBUSI HE
MOTYT paclieHMBaTbCsl KaK OTKa3 OT 3alllUThl W SIBJIS-
I0TCSI HE TOJIBKO TPaBOMEPHBIMM, HO U 00s13aT€IbHBIMU
(BaxxHO(!): mpu YCJIOBMM MPEABAPUTEIBHOIO OCYILECTBIIE-
HUSI aJBOKATOM IPOBEPOUYHON U MPaBOOOECIEUUTETHLHOMN
NEesTeJIbHOCTY OCHOBAaHHOIM Ha yKa3aHHBIX Bblllle Pa3b-
SICHEHMSIX, W SIBJISIIOLIENCS KpUTEpHUEM COOJIIONEHUS all-
BOKATOM TpeOOBaHMIA Pa3yMHOCTHM M JOOPOCOBECTHOCTH,
0 4YEM OydeT cKazaHO Jajee).

M3 »storo oOmero mnpaBuWia €CTb MUCKIIOYEHMUS,
a MMEHHO CUTyalluu, KOrma MpeKpalleHue y4acTusl aj-
BOKaTa B Ka4YE€CTBE 3alllMTHUKA B YTOJOBHOM CYIOIPOU3-
BOJICTBE MOXET ITOBJIEYb CYILIECTBEHHOE, a MOpPOi W He-
YCTpaHUMMOE HapyllleHWe TIpaB €ro IMoA3allUTHOro, JMOO
KOIZla 3TO MOXET paccMaTpuBaTbCsl KaK HEUCIOJHEHHUE
aJlBOKaTOM CBOMX OO$I3aHHOCTE mepeln MPaBOCYIMEM.
B kauectBe TakoBOro, HampuMmep, MOXET pacCMaTpu-
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BaTbCsl TMpeKpallleHWe ydacTusl aJBoKaTa B YTOJIOBHOM
neje B YCJIOBUSIX TOJIy4eHUs OoJibllleld 4acTU BO3Ha-
rpaXIeHus CIyCTsl IJIMTeJIbHOe BpeMsl IIocjie Havajia
CyneOHOTO CJIEACTBMSI MO CJIOXHBIM YTOJOBHBIM J€jaM.
Kareropynuecku HeZONMyCTUMO U HaMepeHHoe (mopoit
COIJIACOBAaHHOE C JOBEPUTEJIEM) CO3JaHME aaBOKATOM-
3alIMTHUKOM BUIMMOCTM MpPEKpalleHUs] OCHOBaHUS
CBOETO y4yacTusi B YTOJOBHOM CYIOIPOM3BOACTBE, B TOM
yucie st obecrieueHus] MCTEYEHUsI CPOKOB TaBHOCTU
YyroJIOBHOTO mpecienoBaHus. Ilpu ycraHoBieHuu opra-
HaMM aJBOKAaTCKOTO CaMOYIpaBJeHUs IMPU3HAKOB, yKa-
3bIBAIOLIMX Ha AaHHOE 3J10YyNoTpebjeHue, aaBoKaT MoO-
KeT ObITb MPUBJICYEH K AUCUMUIIMHAPHOW OTBETCTBEH-
HOCTH.

B kaxxnom ciyyae aaBoKaT J0JDKEH PYKOBOJICTBOBATHCS
TPeOOBAHUAMH PA3YMHOCTH M J100pocoBecTHOCTH (TToAr. |
n. 1 cr. 7 3akoHa 00 agBOKATCKOM OeATeIbHOCTH, M. 1
ct. 8 KIIDA).

CornacHo Pa3zbsicHeHUsIM, «n0od 0006pOCO8ECHMHOCHIbIO
6 mom uucae caedyem NOHUMamMb mpeb0o8aHue NposeaeHUs
Heobxo0umoil 3a60muvl 0 3aKOHHbIX UHMepecax 008epumens,
a makoce UHmMepecax ocyuecmeneHuss npasocyous u o He-
donyuieHuu NpUvUHeHUs UM 6peda», B TO BpeMs KaK «oue-
BUOHOe U HAaMepeHHOe HeucnoaHeHue dosepumenem 000po-
B0NbHO NPUHAMbBIX HA cebs 00A3aHHOCMEN NO CO2AAUIeHUI)
Cc adeokamom Modxcem s6A5IMbCs OCHOBAHUEM O0O0HOCMO-
POHHE20 OmKa3a Om UCHOAHEeHUs co2aauieHus 00 OKa3aunuu
FOPUOUHECKOIl NOMOUU».

[Tpu 3akiroyeHUM corialieHusl aaBOKaTy HEOoOXOmu-
MO OTAEIbHO Pa3bsICHUTH JTOBEPUTEJIIO 3HAUCHUE YKa3aH-
HOTO0 OTMEHUTEJbHOro yciaoBusi. CKazaHHOE HEOOXOIM-
MO BBUAY OYEBUIHO PA3JIMYHOTO YPOBHS IOPUIMNYECKON
KBaJIM(PUKaALIHN.
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B ciyuae HeucrnomHeHus: (HeHamIeXallero MCIOIHE-
HUSI) APYToii CTOPOHOM OOSI3aHHOCTU MO BBITUIATE aaBO-
KaTy JAEHEXHBIX CPEICTB HEOOXOAUMO:

1) NpPWIOXUTH TOCTATOUHBIC YCUJIUS IUISI BHISICHEHUS
MPUYMH HEUCIIOJHEHUs WIM HEeHaIexXallero MCIIOJHEe-
HUS TOBEpUTEJEeM CBOUX O0SI3aTEIbCTB;

2) OLEHUTb UX YBaXUTEJbHOCTD;

3) NOpUHATH MEpbl IJISI HEOOMYLIEHUS UJIM MUHUMM-
3allMM Bpeda WMHTepecaM JOBEPUTENIs] TaKUM OIHOCTO-
POHHUM OTKa3oM W Jp.;

4) TpUHSTHL pasyMHble U JOCTATOYHbIE MEpPHI JIsI
obecriedyeHMsT HEMPEepPHIBHOCTU 3alllUTHl I1OJ03peBacMO-
ro (0OBMHSIEMOTO) M WMHBIX TapaHTUI COOJIIOACHUSI MpaB
YKa3aHHOIO JIM1IA.

Cnenyer 0co00 OroBOpUTH, UTO PACTOPKEHUE COTIJia-
LIeHUsI Ha 3allUTy HU B KOEeM cjydyae He MOXET ObITh
IOHSATO KaK BO3MOXHOCTH aBTOMATHMYECKOTO IIepexoaa
3alIMTHl 0 COMJIAIIEHUIO B 3alllUTy MO Ha3HAYCHUIO.
Bo3MmoxXHOCTh oOecriedeHusi JaHHOTO IpaBa HE MOXET
OBITH CAaMOCTOSITEJTbHO peaji30BaHa JIOBEPUTEIIEM WU
€ro 3alllMTHUMKOM, TaK KaK BO3JIOKEHAa Ha CIelIMaIbHbIX
CcyOBeKTOB — J03HaBartesisl, ciegoBatenss wiu cya. Ho
TakXKe 3aKOHOAATeNIb IPEAYCMOTPET CaMOCTOSITEIbHBIN,
onpenenéHHblii CoBeroM DenepanbHOil MajaThl aaBoO-
katoB Poccuiickoit ®enepauniy TOPSIOK Ha3HAYCHUS
aJIBOKATOB B KayeCTBe 3alllMTHUKOB. BBUIY cKa3zaHHOTO,
aBTOMaTUuYecKasi 3aMeHa OCHOBAaHUS IJISI OCYIIECTBICHMUSI
3alMTHI 110 COIIAIICHWIO HAa Ha3HAYeHUWE HEBO3MOXHA.

TpebyeT OoCMBICIEHUSI BOIIPOC O IIpaBe 3alllMTHUKA,
YYaCTBYIOILLIETO B YrOJOBHOM Jejie MO Ha3HAuYeHMIO, 3a-
KJIIOYUTDH COTJIAIlIEHUE Ha 3alllMTy U BCTYIUTh B YTOJIOB-
HOE J1eJI0 TI0 HOBOMY IPaBOBOMY OCHOBAHMIO — COTJallle-
HUIO 00 OCYIIECTBJICHUM 3aIIUThI IO YTOJOBHOMY AEY.
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Takue neiicTBUSI He MPOTUBOPEUYAT 3aKOHY MCKIIOUM-
TeJIbHO MpU COOJIIOACHUM psifa CIACAYIOLIMX YCIOBMIA:

1. Kak TOJbKO WM3MEHSIETCSI MpPaBOBOE OCHOBaHNE
IJIs1 y4acTUsl aJBoKaTa B KayeCcTBE 3alllUTHUKA B YroOJIOB-
HOM JieJie, HeOoOXOAMMO He3aMeMIUTENIbHO (MpU IepBOM
BO3MOXHOCTH) COOOIIUTbL OO0 STOM JIMIly WJIMA Oprany,
B MPOU3BOJACTBE KOTOPOr0 HAXOAUTCS JEJIO.

2. HM3MeHeHue MpaBOBOro OCHOBAaHMS IS y4acTHUs
agBoKaTa B KauyeCTBe 3alllMTHUKA, NUKTYET HEOOXOIM-
MOCTb 0(OPMUTH U MepeaaThb JUIy WIM OpraHy, B Mpo-
W3BOJCTBE KOTOPOTO HAXOAUTCS [I€JI0, HOBBIM oplep, Irie
B rpape «OCHOBaHMSI BbIIauyu opraepa» OyIeT yKa3aHO —
«corjaiieHue o0 OKa3aHUU HOPUANYECKON MOMOIIN».

3. Hu B koeM ciyyae Hejb3sl yMOJI4aTh O 3aKJIloue-
HUM COIJIAlleHUsI YW TIPOJOJIKUTH OCYILIECTBIISITh 3allly-
Ty OJHOBPEMEHHO IO HAa3HAYEHUIO Y MO COMIALIECHMIO.
[MTocnencTBust Takux AOEMCTBUIT MMEIOT MHOXKECTBO PHC-
KOB, BKJII0Yasi yTOJJOBHO-IIPABOBLIE, IO IPUYMHE TOTO,
YTO B CUTyallMU TOJydeHUSsI OIJIaThl KaK B TOpSAKE Ha-
3HAYEHUSI, TAK U HAa OCHOBAHUM COTJIAIICHUSI NEeHCTBUS
aJBoKaTa MOTYT OBITb paclEHEHbl KaK cojaepKallue
MpPU3HAKW YTrOJOBHO HAKa3yeMOro JesIHWS, a MMEHHO,
MOIIEHHUYECTBO, CBSI3aHHOE C HEOOOCHOBAHHBIM MOJY-
YyeHWEeM JEHEXHBIX CpeiAcTB M3 Orwmxkera Poccuiickoit
denepaun.

Ilpu oonocmoponnem omrkaze doséepumenss O0m Ucno.He-
Hus cozaaweHust 6 hopme Heucnoanenus (Hemaoaexcauiezo
UCNOAHEHUS) OCHEeNCHBIX 00513ameabcme peKoOMeHOyemc:

1) HanmpaBuTh JOBEPUTENIO YBEAOMJIEHHME O TOM, YTO
WM HapylIeH IOpSI0OK OIIaThl, W, €CJAU HapylleHUE He
OyneT ycTpaHEHO, TO BBUIY HEMCIOJIHEHUS YCJIOBUI CO-
[JIalleHUsT TOBEPUTEIEM, OHO CUMTAeTCsI PaCTOPTHYTHIM
(mpuMeyaHue: CcKa3aHHOE IIPaBOMEPHO TOJbKO B TOM
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cly4yae, €ClIM corjalleHueM IpPeayCMOTPEHO TaKoe YC-
JIOBUE PACTOPXKEHMUS);

2) B clyyae MOpeKpalleHus1 OEeUCTBUSI COIJIalleHUS
He3aMeUIMTENIbHO JIMOO B KpaTdyaillliue pa3yMHbIE CpO-
K C MOMEHTa PACTOPXEHMsI COTIJIAllleHUs] HalJiexKalluM
00pa3oM YBEIOMUTb JIMIIO WM OpraH, B IPOM3BOJACTBE
KOTOPOIO HAaxXOAUTCS YIOJIOBHOE [eJ0o, O pacTopxke-
HUM COIJIAllIEHUsI U TIpeKpallleHMd Ha 3TOM OCHOBaHUM
ydyacTusi B HEM. B To ke BpeMsi HEHMCIOJIHEHME JaHHO-
ro MOpeAaNnucaHus pPacLEHUBACTCS KaK <«HposeAeHUe He-
Y8AJCeHUs K COOMBemcmayouemy Y4acmuuky y20408H020
npouecca, Hecyuwemy NepCOHANbHYI) OMEemCmMEeHHOCMb 34
obecneuenue KOHCMUMYUUOHHO20 NPABA 008UHAEMO20 HA
3auumy»' M 4peBaTO BO30YXKIECHUWEM IMCLUIUIMHAPHOTO
MPOMU3BOACTBA 10 OOBMHEHMIO aBOKaTa B OTCTYILJIEHUM
oT TpeboBaHmii cT. 12 KIIDA.

B mpakTuueckoil nesTeIbHOCTA BO3HUKAIOT CJIEAYIO-
II1M€ BOIIPOCHI:

1. JloskeH M agBoOKaT IO UTOTY PacTOPXKEHUS CO-
[JAlleHUsT Ha 3allUTy IIOJYyYWUTh COTJIacue Julia Wd
opraHa, BeaylIero IMpOM3BOACTBO IO 1€y, Ha BO3MOX-
HOCTb BBbIXOJA M3 mpoliecca?

Otset: Her. PacTopxxeHue coriaiieHus Mo MHUIIMA-
TUBE JOBEPUTEIS SIBJISIETCSI CAMOCTOSITEJIbHBIM IOpUINYE-
CKMM (paKTOM He TpeOyrolmuM padpeineHus. IlucbmeH-
HOe 3asiBJICHHE I10103peBaeMoro, 0OBUHsIEMOro 00 OTKa-
3¢ OT 3allMTHUKA, HAMPOTUB, TPeOyeT MPUHATUS OTKa3a
JIULIOM WJIM OPraHOM, OCYIIECTBIISIIOIIMM IPOU3BOJICTBO

' CMm.: Paspacuennsa Ne 3 CoBeTa AIBOKATCKOM ImaaThl T. MOCKBEI
no BompocaM MNpodecCuoHaIbHOM 3TUKU aaBokarta «O0 OoCHOBaHU-
SIX MpeKpalleHUs] yyacTusl B YrOJOBHOM Jejie aJBOKaTa-3alllMTHUKA
o corjiameHno». BectHuk AnBokarckoii mmanarel T. Mocksbel. 2007.
No 4—5 (42—43). C. 15—18.
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10 YrOJOBHOMY Jefly, B (opMe€ MOTHMBHMPOBAHHOIO IO-
CTaHOBJICHUS (OMpeAeaeHus).

2. TpeOyercs nu, 4TOOBI AOBEPUTENb (MO, TOJIY-
yalollee IPUANYECKYI0 MOMOIb) MOATBEPAWII JUILY WU
OopraHy, B MPOM3BOACTBE KOTOPOro HAXOAUTCS Ne0, UH-
(opmanmo o dakre pacTopxKeHUsI UM CcoTJalieHus1?

OtBer: Her. IlpuHsitue nubo HenpuHsATHE O03HABA-
TeJeM, ceaoBaTejieM WM CylIOM OTKa3za IOBEpUTEssl OT
COIVIAIlIEHUsI, PAaBHO KaK W WX BOJICU3bSIBJIECHUE IO BOIM-
pocy O MPOIOKEHUM ydacTus agBoKaTa B YIOJIOBHOM
neje B pe3yjbTaTe pacTOpPXKEHUs COIJIallleHWs] MO WHU-
LIMaTUBE JOBEPUTEJIsl, IOPUINYECKOrO 3HAUCHUSI HE MMe-
eT. CkazaHHOEe OOBSICHSETCS CIEIYIOIIMMU MPUYMHAMMU.
Bo-miepBhIX, IMIIO0 WK OpraH, B MIPOMU3BOJICTBE KOTOPOTO
HaxoAuTCS AeN0, He NMpUHUMAIU ydacTus B (HOpMUPO-
BaHWM JAaHHOIO OCHOBAaHMS ISl BCTYIUIEHUSI ajBoKarta
B YTOJOBHOE [eJI0 B KauyecTBe 3alllUTHUKA (a 3HaA4uT,
HUKAaKOTO y4yacTusl B IIpeKpallleHMM YKa3aHHOTO OCHO-
BaHMS JJIs1 OCYIIECTBJICHMS 3allMThl OHU MPUHUMATh HE
BripaBe). Bo-BTOphIX, HUKTO HE MMeeT IpaBa TpedoBaThb
OT aJBOKaTa NpPOJOJIKUTh OKa3aHWe HOPUIMNYECKOI IOo-
MOIIIM B CUTyallud TIpeKpallleHUs IeHCTBUs corJiallle-
HUS, TEM CaMbIM INPUHYXIasl €ro K HapylIeHUIO 3aKOHA.
B-TpeTbux, mpu ocCyllIecTBAEHUM 3alllUThl 0€3 MpPaBOBO-
ro OCHOBaHMS (corjlalleHUs1 JTUOO Ha3HAYeHMsI) He MUC-
KJIIOYEHO, YTO B Cjy4yae oOpallleHusI 3aMHTEPEeCOBAHHOM
CTOPOHBI 3TO MOXKET OBbITh paclieHEHO KaK HapylleHNe
npaBa Ha 3amurty. ObGecrieueHre NAaHHOTO IpaBa SIBJS-
€TCSl OMHUM M3 MPUHLIMIIOB YTOJOBHOTO CYIONPOU3BO/I-
CTBa, JEHCTBYIOLIMX BO BCEX €ro CTaausix! M OTCTyILIe-

' Cwm. 1. 1 IMocraHosnenus: Ilnenyma BepxoBHoro Cyma P® or
30 mroHst 2015 Toma Ne 29 «O mpakTuKe TpUMEHEHUS CyIaMU 3aKOHO-
JATeIbCTBA, 00ECTIEUNBAIOIIETO MTPABO HA 3alIUTY B YTOJJOBHOM CYAO-
npon3spoactee» // CIIC «KoncympranTllniocs.
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HUE OT HEero MpU3HAETCS CYIIECTBEHHBIM HapyIleHUEM
YTOJIOBHO-MPOLIECCYaIbHOTO 3aKOHA, YTO B 3aBUCUMOCTU
OT CTaJuU CYAOINPOU3BOJCTBA BJICUET HAIlpaBJICHUE yro-
JIOBHOTIO Jeja J03HaBaTealo s MPOU3BOACTBA OO3HA-
HUg B obmieM Topsake (moxam. «0» m. 3 4. 1 cT. 226.8
VIIK P®), Bo3BpalieHue yroJloBHOTO Aeja CIeA0BaTelo
(m. 2 9. 1 cT. 221 YIIK P®), Bo3BpalleHUE yroJI0OBHOTO
nena mpokypopy (4. 1 cr. 237 YVIIK P®) nubo ormeHy
WIN u3MeHeHue cynaeOHoro pemreHus (m. 2 cT. 389.15,
g. 1 ct. 389.17, m. 1 cT. 389.25, m. 1 cT. 401.15, 4. 1
cT. 412.9 VIIK P®). CkazaHHO€ OCHOBAaHO Ha B3aMMO-
cBsi3aHHBIX TojoxkeHusX ¢T. 75 YIIK P® u 4. 2 cr. 50
KoHcturyuuu P®, coriacHO KOTOPBIM <«Hpu ocyuecm-
6AeHUU npaeocyouss He OonycKaemcs UCNOAb308AHUE 00-
Kazamenbcme, NOAYYEHHbIX C HapyuleHuem ¢hedepanbHoco
3axoHa». TlpuBea€HHOE TpaBUJIO OTpaxkaeT OCHOBOIIO-
Jlaralolyiii MPUHLMIT YTOJIOBHOTO CYIOMPOU3BOACTBA —
MPUHLMIT 3aKOHHOCTH.

3. Kak ciemnyeT MMeHOBaThb JOKYMEHT O pacTOpXke-
HUU JOBEPUTEIEM COMIAlleHWs Ha 3allUTy, KOTOpPBIi
aZBOKAT HaIpapjseT JIMILY WM OpraHy, BeaylleMy Ipo-
W3BOACTBO IO Aemy?

OtBer: M3Bemass o ¢akre pacTOpxKeHUsl corJjallie-
HUsI, PEKOMEHIYETCSI HaNpaB/siTb UMEHHO <«yBEIOMJIE-
HUE», MMOCKOJbKY JOKYMEHT HOCUT CyTy0O YBEIOMMTEIb-
HBII XapakTep M paspelleHMuIo He momiexuT. MMeHoBa-
HUE JOKyMEHTa XOJaTalCTBOM SIBISETCS OIIMOOYHBIM,
TaK KaK XOAaTaliCTBO —3TO HE YTO MHOE, KaK Mpoch0a,
B KOTOPOI MOXET ObITb MU OTKa3aHo.

B 3akioueHue ymMecTHO cKaszaTbh, YTO OJHUM M3 OYe-
BUAHBIX MPEUMYILIECTB 3allUMThl MO COTJallleHWIO, B OT-
JIMYME OT 3alMThl HA OCHOBAHWMW HA3HAYEHMSI, SIBJISIETCS
OTCYTCTBME IPaBOBOM BO3MOXHOCTM JIMLIA WJIM OpraHa,
B TIPOM3BOJCTBE KOTOPOTO HAXOAWUTCSl YTOJIOBHOE JEJIO,
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pa3pelmTh BOMPOC O TOM, OCTAThCSl 3AIIUTHUKY B JEJe
n0b0 HET, B Clydyae OTKasza I10J03peBacMOro, OOBUHSI-
€MOro, MOICYAMMOTO OT 3alllMTHUKA WIM PACTOPKEHMUS
JOBEPUTEIEM COTJIALIEHUSI.

§ 4.4. Bo3BpaT noBepuTENI0 HEOTPAOOTAHHOW YACTH
JIeHeXKHBIX CpPeICTB

AnBokat, o0safasi He TOJbKO BBICOKUMM Mpodeccro-
HaJIbHBIMU, HO U BBICOKMMM MOPaJIbHO-HPaBCTBEHHBIMU
KayecTBaMu, o00sI3aH TIpUM PACTOPXKEHUM COTLJIAIICHUS
BO3BPaTUTh JOBEPUTEIIO BBHIILJIAYEHHYIO M HEOTpabOTaH-
HYI0O 4aCThb BO3HAarpaxiaeHus, a TakXke BO3BpaTUTh He-
M3pacXOJOBaHHbIE NEHEXHbIE CPEICTBA, MOJYYeHHBIE HA
BO3MEIIIEHNE M3ACPXKEK U PacXoIoB IO ACTY.

CornacHo ct. 5 KIIDA:

1. IIpodeccroHanbHasi He3aBUCUMOCTb ajJBOKarta,
a Takxke YOeXIEHHOCTb IOBEPUTEJSI B €ro IOpsIOYHO-
CTU, YECTHOCTU U TOOPOCOBECTHOCTH SIBJISIIOTCS HEOOXO-
JUMBIMM YCJIOBUSIMU JOBEpUsSI K HEMY.

2. AnBokar JoJDKeH u3beraTh IOelcTBUl (Oe3meii-
CTBMSI), HapaBJIeHHBIX K MOAPBIBY JOBEpUSI K HEMY WU
K aJBOKarype.

3. 3yoynorpebsieHUe AOBEpUEM HECOBMECTUMO CO
CTaTyCOM aJBoOKarTa.

B uyacTHOcTM, moJHas MpenoriaTa Mo CorjialleHulo,
HanpuMep, 3a OJHY M3 CTaAuil YroJOBHOro Ipoliecca
SIBJISIETCSI HE YEM MHBIM, KaK MpPOSIBJIEHUEM K aJBOKaTy
noBepusi. B To e BpeMsl HECOOTBETCTBME BBHITTOJHEHHO-
ro aJBOKaToOM 00bEMa pabOThl CyMME BBIILJIAYEHHBIX €My
JNEHEXHbBIX CPEACTB U JaJibHeilee yKIOHEHUEe aaBoKaTa
OT BCTpeu JIMOO OOIIEHMsI C JOBEpUTEIEM IJIsi 00CyXKae-
HUsI BOIIPOCOB BO3Bpara HEOTPaOOTAaHHOW YacTU JEHEX-
HBIX CpPEICTB, BKJIOYasi OTKa3 OT MX BO3Bpara, MOXET
ObITh TPU3HAHO AEUCTBUAMHU (Oe3AeiicTBMEM), HampaB-
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JIGHHbIMU Ha TIOApPBIB JOBEpHUsl K aJBOKATy WJIM aJBOKa-
Type W PacUEHEHO KakK 3JI0YNOTpeOJeHUE NOBEPUEM.

KoHeuyHO, yBaXWTENbHOCTb MPUUYMHBI HEBO3BpaTa
WIM HECBOEBPEMEHHOTO BO3Bpara aJABOKATOM JOBEpPU-
TEJI0 HEeOoTpabOTaHHBIX M (MWJIM) HEU3PaCXOJOBAHHBIX
JEHEXHBIX CPEACTB MOXKET M AOJDKHA ObITh YYTeHa IIpU
pPacCMOTpPEeHUU AUMCUUIIIMHAPHBIX OOBMHEHMIA B cCilydyae
BBIIBMKEHUSI TaKOBBIX. Eciu mpuymHa HeBo3BpaTa Oy-
JIeT TIpu3HaHa JIOXKHOM, HaayMaHHOM, HeyOenuTeJlIbHOM
W 1O CYyTWM HamnpaBJI€HHOK Ha OOMaH JOBEpUTENIsl, TO
kBanudukalmoHHass kKomuccusi 1 CoBeT aaBOKaTCKOM
nanaTtel cyobekta Poccuiickoit @eaepaliud MOABEPTHYT
OlLICHKE TaKue NeWCTBUS aaBoKaTa Ha MpeaMeT Hajje-
KAIIero MCMOJHEHUSI MPO(ECCUOHATILHOTO A0JITa MEPEL
TIOBEPUTEJIEM.

B xome aucuumniaMHapHBIX pa3OMpaTeabCTB IJISL TIOMI-
TBEPXKIEHUS TOBOIOB OOBUHEHMSI 3asBUTEJIM B HEKOTO-
pPBIX Clydasix MPUKJIAAbIBAIOT TMEPEeNnucKy ¢ aaBoKaTaMM
U3 DJIEGKTPOHHOM TIIOYTHl M Pa3JIMYHBIX MECCEHIIXEPOB.
Tak, HagyMaHHO OTKa3biBasi BO BCTpeyax IJisi oOCyxKie-
HUS TaHHOW MpoOJiIeMbl, aABOKAThl CChUIAIOTCS HA CaMble
pa3HooOpa3Hbie npuuuHbl. M3BecTeH ciyvail, korma anu-
BOKaT Jaxe CChLIAJICS Ha TIOJIOMKY ceiida, 4To SIKOOBI
Jeaa0 HEeBO3MOXHBIM JOCTYN K JEHEXHBIM CpelcTBaMm
JUIs X Bo3Bparta! (IpumedaHue: B TeYeHUE BOCBMU Me-

' Cm. Pemrennie CoBeta AIBOKATCKOW TajaThl Topona MOCKBBI
B COCTaBe ... ¢ yuactueM 3asButens C., agBokara P., paccMoTpeB 1o-
CPENCTBOM BUAEO-KOHMEPEHI-CBS3U B 3aKPBITOM 3aCelaHUU JUCIIU-
TUIMHAPHOE MPOU3BOJCTBO, BO30YXIEHHOE 110 Xanobdam C. oT 1 okTs-
6pst 2020 roma (Bx. No ... ot 02.10.2020) u ot 15 nexadbps 2020 rona (BX.
No ... or 16.12.2020) B oTHOIIeHUU agBoKaTa P. (perucTpallMOHHbIN
HOMED ... B peecTpe aaBOKaToB ropoga MocKBbI) [DIEKTPOHHBINA pe-
cypcl: —Pexum nmoctyma: https://www.advokatymoscow.ru/upload/
resheniya-soveta-ap-moskvy/2021.02.25 1 ed.pdf?ysclid=1d49pyq
ak5157348806 (nata obpanierust: 20.01.2023).
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caueB). Hambonee pacrpocTpaHeHBI CChUIKM Ha 3aHs-
TOCTb, HaXOXJIE€HWE B KOMaHIUPOBKE B IPYrOM PETMOHE
WIN TUJIOXO€ CaMOYYBCTBUE.

Uto kacaeTcsi pa3HOIJIaCMid B 4YacTUM COOTHOIIEHUS
pa3Mepa OKa3aHHOM MpaBOBOM IIOMOILY YILIAYEHHO-
MY BO3HarpaxiIeHuio, OLIEHKM pa3Mepa CyMM HeoTpa-
OOTaHHBIX JNEHEXHBIX CPEACTB, KOTOpPbI€ IOKHBI ObITh
BO3BpallleHbl, W MPUTSI3aHUA Ha BO3BpaT JIE€HEXHbIX
CpPeACTB, TO AUCHUIUIMHAPHBIE OpraHbl aJIBOKATCKOIO
CaMOYIpaBJIEHUs HE BIpaBe BTOPTaThCsl B pa3pelieHue
CIOPOB MMYIIECTBEHHOTO XapakTepa. B ciydae BO3HUK-
HOBEHHUSI pa3HOIIaCUil OTHOCUTEJIbHO BO3BpaTa BO3Ha-
IPaXIEHUS BCE CIIOPHBIE BOMPOCHI Pa3pellaloTcss MeEX-
Iy aJBOKAaTOM U AOBEpUTEIEM IIyTEM IeperoBOpPOB WM
B MOPsIIKE CyIeOHOro MpoM3BOJACTBA, MOCKOJbKY JaHHOM
MpeporaTUBOI HajeIeHbl TOJIBKO OpraHbl CyneOHOI Bia-
CTU, a MMEHHO cyabl oO1ei ropucaukiuu. [lpu 3ToM
MpaBO Ha TNpPEeabsIBICHUE COOTBETCTBYIOIIMX IPETEH3UM
(MCKOBBIX TpeOOBaHUI) MMEET JUIIO, HEIOCPEACTBEHHO
OCYILIECTBJISIBIIIEE OIJIATy JCHEXHBIX CPEICTB, a HE H0-
BEpUTEIb — IOJyyaTeb MnpaBoBoii momoimu. He MeHee
BaXXHbBIM SIBJISIETCSI TO, YTO CYAECOHBIA CHOp C JOBEpU-
TeJeM JOIYCTUM TOJIbKO MOCJE TpeKpallleHus IeicTBust
cornaileHusi (BBUAY OKOHYAHUSI MCIOJHEHUSI IOpyde-
HUs 1100 pacTopKeHUsl CorjialleHus] Mo MHUIIMATUBE
JOBEPUTENST U 1IP.).

Jns obneryeHus: OLIEHKM CYMMBbI HeOoTpaboTaHHOM
4yacTu BO3HArpaxjaeHusi PEKOMEHIYeTCsl IpeayCMOTPEThb
B COrjalleHuu ciaeayouiee (JMO00 aHaJIOTMYHOE) YCJIO-
BUE. «8 cAy4ae PAacmopiCeHusi CO2AAuleHUs, CMOPOHbL 00-
2080PUAUCL, YMO B03HA2paxdcoeHue no deay onpedensiemcs
8 caedyoulem nopsoke: ywacmue 8 CAe0CMEEeHHOM U UHOM
npoueccyanbHom oeicmeuu — «...» pyo.; ywacmue 6 cydeo-
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HOM 3acedanHuu — <«...» py0.; 3as6ieHue NpoyeccydnbHO20
dokymenma — «...» pyo.».

KoHeyHo e, 0OyClOBJIEHHBI TOPSAOK pPacyeéToB
MpU JOCPOYHOM TIpeKpallleHUU corjalieHusi od okasa-
HUM IOPpUINYECKON TTOMOIIM HE HOJKEH OBITh IJIST J0-
BepuUTeJNIsl KpailHe HEBBITOAHBIM, BBIXOISIIUM 3a Ipe-
nenabl pasyMHocTu. [lo uTory mpousBeA€HHOTO pacué-
Ta HeIlpuemjeMo TpeboBaThb OT AOBEPUTENS YIJIATUTh
CYMMY BO3HArpaXIeHWsI, MPEBHIIIAIIIYI0 CYMMY, CO-
[JIACOBAaHHYIO CTOPOHAMHU, TEM CaMbIM YXyIIIasi MOJO-
KeHue poBeputens. Ecau B corjnameHuu o0 oKaszaHUM
IOPUIMYECKON TMOMOILIM OyneT MpenyCMOTPEH TaKou
MOPsIIOK pacyéTa BO3HArpaxkJIeHMs aJBoKaTa B ciyyae
€ro JIOCPOYHOrO PACTOPXKEHUS, 1O pe3yJibTaTaM IIpH-
MEHEHMsI KOTOpPOro pa3Mmep Iojuiexkalleil BbIIIaTe ai-
BOKATy JEHEXHON CyMMBbI OyIeT MpeBhILIaTh pa3Mep
BO3HArpaxiaeHusi, KOTopoe Obl MPUUMUTAIOCH €My 3a
BeCh IIepUOJ OKa3aHUs IOPUIAMYECKON TTOMOIIU, YC-
JIOBUE, TIpeaycMaTpuBalollee 3TOT MOPSIOK pacuyEToB,
MOXET paccMaTpUBaTbCSl KaK OrpaHMYMBaloliee IpaBo
JOBEpUTEJISI HA PacTOpPXKEHUE COTJallleHUsI B OJHOCTO-
POHHEM TOPSIIKE.

JInst paspellleHusl HEMpOCTOro, KpaiiHe IeTMKATHOTO
1 BO MHOTOM CIIOPHOTO BOIIpOoca 00 ompenejieHuu pas-
Mepa HeOoTpaOOTaHHOIO agBOKATOM BO3HArpaXkKIeHUsl pe-
KOMEHIIyeTCsl TIPUXOIUTh K KOHCEHCYCY ITyTEM IIepero-
BOpPOB C JIOBEpUTEJIEM, HE MOXUAASCh MUCIUTUIMHAPHBIX
MPETEH3UIl C ero CTOPOHHI.

Taxxe BaxHO 3HaTb, 4YTO corjacHo m. 7 cr. 19
KIIDA, «om3wvié ocanobvl, npedcmaeénenus, o0paujeHus
AUb0 npumupeHue adeokama c 3aseumeneM, GblpalNCeHHbvle
8 NUCbMEHHOIl hopme, B03MOJNCHbL 00 NPUHAMUS pPeuleHUs.
Cosemom u moeym noeéneuv npexkpaujeHue OUCUUNAUHAD-
H020 npoussodcmea Ha ocHosanuu peuenuss Coeema no
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3aKA4enul0  Keaiuguxayuounoil komuccuu. Iloemoproe
6030yJcoeHue OUCYUNAUHAPHO20 NPOU3BOOCMBA NO OAHHOMY
npedomemy U OCHOBAHUIO He OONYCKAemCs».

Takum o6paszom, CoBeT aaBOKATCKOM MajaThl CyOb-
ekta Poccuiickoit Denepauny BIpaBe HE TOJIbKO IpU-
BJleYb aJBOKaTa K JUCHUIUIMHAPHOW OTBETCTBEHHO-
CTU, HO M MPEKpaTUTh AUCHUIIMHAPHOE MPOU3BOIACTBO
BCJIEICTBUE OT3bIBa KajaoObl, IIpeACTaBleHMUsI, OOpa-
1eHNUs JM00 MPUMUPEHHUS Julla, TMOAABIIETO Kaaooy,
n angBokata (monm. 4 m. 1 ct. 25 KIIDA).

Ecnu anBokaTy He ynmajioch u30exaTb AUCLUIUIMHAP-
HOTO OOBUHEHMUSI, TO PEKOMEHAYETCS MPUHSATh aKTUBHbIE
NEUCTBUS ISl yperyaupoBaHus KOH(MIUKTA C JTOBEpUTe-
JIeM 10 3aBeplleHusl cTaauu pasdoupartenbctBa B CoBeTe
aJBOKaTCKOM TaynaThl cyobekTa Poccuiickoit Penepauimn
U MPUHSATUS OKOHYATEJIbHOIO PEILICHUSI.
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